




August 31, 1992

John G. Barisone

City Attorney

333 Church Street

Santa Cruz, CA 95060






Re:  Your Request for Advice







Our File No. A-92-438

Dear Mr. Barisone:


This letter is in response to your request for advice concerning the duties and responsibilities of City of Santa Cruz Councilmember Katherine Beiers under the conflict-of-interest provisions of the Political Reform Act (the "Act"). 

QUESTION


May Councilmember Beiers participate in land use and general plan decisions which may affect large tracts of land owned by her employer, the University of California?

CONCLUSION


Under the provisions of the Act, Councilmember Beiers may participate in land use and general plan decisions which may affect large tracts of land owned by her employer, the University of California, a public entity.  

FACTS


Councilmember Beiers is an employee of the University of California.  She works as a librarian at the University's Santa Cruz campus.  The University of California ("UC") owns a substantial amount of real property within the city limits.  Pursuant to Article 9, Section 9 of the California Constitution, UC constitutes a "public trust" which is administered by a corporation known as "the Regents of the University of California."  


In the near future, the city council will consider the city's new general plan.  Large tracts of UC property will be considered, along with all other property within the city, for general plan designation.  


You are the city attorney for the City of Santa Cruz.  In that capacity, you seek our advice to determine whether Councilmember Beiers may participate in governmental decisions affecting land owned by UC, her employer.

ANALYSIS


The Act was adopted by the people of the State of California by popular initiative in 1974.  The purpose of the conflict-of-interest provisions of the Act is to ensure that public officials, whether elected or appointed, perform their duties in an impartial manner, free from bias caused by their financial interests.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits public officials at any level of state or local government from making, participating in making, or in any way attempting to use their official position to influence a governmental decision in which they know or have reason to know that they have a financial interest.  As a member of the Santa Cruz City Council, Councilmember Beiers is a public official as defined in the Act.  (Section 82048.)


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


Section 87103(c) and (d).  Emphasis added.


Councilmember Beiers is a paid employee of UC, a public entity.  Salary and reimbursement for expenses or per diem received from a public entity is expressly exempted from the definition of "income" for purposes of the Act.  (Section 82030(b)(2); Appling Advice Letter, No. A-92-405.)  Thus, UC is not a "source of income" for purposes of the disclosure or disqualification provisions of the Act.


In addition, because UC is not an organization or enterprise operated for profit, it is not a "business entity" as defined by the Act.  Thus, Councilmember Beiers' status as an employee of UC will not create a conflict of interest concerning decisions affecting UC.  (Section 87103(d); Section 82005; Darcy Advice Letter, No. I-87-296.)


Accordingly, under the conflict-of-interest provisions of the Act, Councilmember Beiers is not disqualified from participating in decisions concerning the city's general plan and other land use decisions which may have an effect on her employer, a public entity.


Please note that our advice is limited to the provisions of the Political Reform Act.  We suggest you contact the Office of the Attorney General with respect to other provisions of law which might apply to your facts.


We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.\






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Blanca M. Breeze







Counsel, Legal Division
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