




August 21, 1992

Robert J. Logan

City Attorney

City of Scotts Valley

152 North Third Street, Suite 201

San Jose, CA  95112






Re:
Your Request for Advice


File Nos. A-92-439 and A-92-555

Dear Mr. Logan:


This is in response to your letter requesting advice on behalf of Scotts Valley Planning Commissioners Michael Shulman and Jackie Heald, and Scotts Valley Planning Director Robert Hanna regarding their responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").   


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)

QUESTION


May Scotts Valley Planning Commissioners Shulman and Heald, and Planning Director Hanna participate in the decisions concerning the Sky Park Project despite owning residences which are more than 300 feet, but within 2,500 feet from the site of the project?

CONCLUSION


Scotts Valley Planning Commissioners Shulman and Heald, and Planning Director Hanna may not participate in the decisions concerning the Sky Park Project if the decisions will have a reasonably foreseeable financial effect of $10,000 or more on the fair market value of their residences.  


However, even if the real property interests of Planning Commissioners Shulman and Heald will be materially affected, they may still participate in the decision if the effect of the decision on their property is not distinguishable from the effect on the public generally as set forth in Regulation 18703.1.  

FACTS


You have provided the following facts in your two letters, one from Planning Commissioner Shulman, and one from City Attorney Logan.  Planning Commissioner Shulman and Heald are planning commissioners for the City of Scotts Valley, in Santa Cruz County.  Both planning commissioners are required to reside within the jurisdiction.  Robert Hanna is the city's planning director.  He is responsible for preparing plans and recommendations for the planning commission and the city council.


Currently, the city is in the process of considering a specific plan for the Sky Park project, a 98-acre project in the city.  It is planned that 200 to 350 new housing units will be constructed at the site, retail and business property, a new school, and 21 acres of open space. 


You stated that there is a population in Scotts Valley of  approximately 9,000.  The city covers a geographic area of approximately four square miles.  All three officials own residences which are more than 300 feet from the Sky Park project, but within 2,500 feet of the project.

ANALYSIS

Conflicts of Interest


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on any real property in which the public official has a direct or indirect interest worth $1,000 or more.  (Section 87103(b).)


According to the information you have provided, Commissioners Shulman and Heald, and Planning Director Hanna own personal residences in which they have an interest of $1,000 or more.  Consequently, the officials may not participate in any decisions which will have a reasonably foreseeable material financial effect on their real property interests.


Since the property of the respective officials is within 2,500 feet of the Sky Project site (but more than 300 feet from the site) it is foreseeable that the project will affect the value of the officials' real property.  However, the foreseeable financial effect must also be material to require disqualification.


According to Regulation 18702.3(a)(3), the effect of decisions on the property interests of the officials caused by the Sky Park project will be considered material if the decision will have a reasonably foreseeable financial effect of $10,000 or more on the fair market value of the real property or will affect the rental value of the property by $1,000 or more per 12 month period.


You have submitted an appraisal regarding the effect of decisions concerning the Sky Park project.  The Commission cannot determine the magnitude of the financial effect of the decisions on the officials' real property.  We must leave this factual determination of materiality to you and the officials within the guidelines provided by Regulation 18702.3.  


However, Regulation 18702.3(d) does set forth factors that must be considered in determining whether the decisions will have a material financial effect on the value of the real property in which an official has an interest: (1) the proximity of the property which is the subject of the decision and the magnitude of the proposed project (or the change in current use) in relationship to the property in which the official has an interest; (2) whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property; (3) whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, the effect on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.  


We cannot evaluate the appraisal to determine if it is accurate.  However, if the factors in Regulation 18702.3(d) are considered, and the effect of the decisions on the officials' real property do not reach the thresholds set forth in Regulation 18702.3(a)(3), the officials may participate.

The "Public Generally" Exception


Public officials with real property interests that will be financially affected by a governmental decision may still participate in the decision if the effect of the decision on their property is not distinguishable from the effect on the public generally.  For the "public generally" exception to apply, a decision must affect an official's interests in substantially the same manner as it would affect a significant segment of the public in the official's jurisdiction. (Regulation 18703.)  


Regulation 18703.1 provides a special exception applicable to small jurisdictions.  In applying the requirements of the regulation to your facts, we find the following:


1.  Nature of Property Interest:  Only the personal residences of the officials are involved in the decision.


2.  Size of the City:  The population of Scotts Valley is less than 9,000 persons and the geographic area of the city is approximately 4 square miles.


3.  Required Residency:  City planning commissioners are required to reside within the jurisdiction.  You have not stated whether this is the case with respect to the planning director.


4.  Only Indirect Effect:  You have not described a specific decision, however, from your facts it appears that none of the decisions are of the type set forth in Regulation 18702.1(a)(3).  For every instance in which you intend to apply the exception, however, you must make this determination.


5.  Minimum Distance:  The property of the respective officials is more than 300 feet from the project site.  


6.  Lot Size:  You have not specified the size of the officials' respective properties.  The residences of Commissioners Shulman and Heald, and Planning Director Hanna, must be no more than one-quarter acre in size (or not larger than 125 percent of the median residential lot size for the jurisdiction) for this requirement to be met.


If in fact, the requirements of Regulation 18703.1 are met, the officials may participate despite the effect on their economic interests.  Of course, this exception is necessarily fact dependent.  Moreover, since one of the requirements focuses on the nature of the decision, the exception must be applied on a case-by-case basis.  


As for Planning Director Hanna to whom the exception in Regulation 18703.1 will not apply, he may still participate in the decision if the effect of the decision on a significant segment of the population of the city will be substantially similar to the effect on his interests.  (Regulation 18703.)  The letter you submitted with your request states that 41 percent of the housing units in the city are within 2,500 feet of the project's boundaries.  


The "public" consists of the population of the entire jurisdiction of the agency in question.  (In re Owen (1976) 2 FPPC Ops. 77.)  This is so because all the residents of the jurisdiction are constituents of the official. (In re Legan (1985) 9 FPPC Ops. 1.)  Consequently, for the "public generally" exception to apply to this situation, a significant segment of the population must own residences that are approximately the same distance from the project as Planning Director Hanna's property.  This is also a factual determination that we must leave to you and Planning Director Hanna.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Scott Hallabrin

Acting General Counsel

By:
John W. Wallace


Counsel, Legal Division
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