




October 21, 1992

Amy Greyson

BRUNICK, ALVAREZ & BATTERSBY

1839 Commercenter West

Post Office Box 6425

San Bernardino, CA  92412






Re:  Your Request for Advice







Our File No. I-92-449

Dear Ms. Greyson: 


This letter is in response to your request for advice regarding the responsibilities of Mojave Water Agency Board of Directors members John Russell and George Parker under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Your request is general in nature and does not refer to a pending decision before the members of the board.  Accordingly, we treat your letter as a request for informal assistance pursuant to the provisions of Regulation 18329.

QUESTION


Under the provisions of the Act, may Board Members Russell and Parker participate in governmental decisions regarding pending litigation?

CONCLUSION


Under the provisions of the Act, Board Members Russell and Parker may not participate in governmental decisions regarding pending litigation if the decisions will have a material financial effect on any of their economic interests, as discussed below.

FACTS


John Russell and George Parker are members of the Board of Directors of the Mojave Water Agency ("MWA"), a public agency.


1.  Litigation


In May, 1990, a complaint for declaratory and injunctive relief, and a petition for writ of mandamus, were filed in the San Bernardino County Superior Court entitled City of Barstow and the Southern California Water Company v. City of Adelanto, et al.  (Case No. BCV 6672.)  The MWA was one of 150 defendants in this action.   


By their action, the plaintiffs, who use water from the Mojave River System, sought to have the court determine the amounts of water from the Mojave River System that the City of Barstow and Southern California Water Company are entitled to have flowing to them through the Barstow Gauging Station. 


In June, 1991, MWA filed a cross-complaint entitled Mojave Water Agency v. Anderson, et al., in the above action.  A first amended cross-complaint was then filed in July, 1991.  The named cross-defendants in the cross-complaint include Board Member Parker.  


The purpose of MWA's cross-complaint is to obtain an adjudication of water rights within MWA and the Mojave River area of influence.  This adjudication will affect the rights of all persons who own property in the area affected and who will extract water for their personal or business use.  Each extractor of water will have to pay for replacement water to recharge what they produce in excess of safe yield.  The water rights of a cross-defendant may be diminished to a percentage of what he or she claims at the present time.  The financial effect of the adjudication will be to provide for payment on a net basis for any water extracted beyond the individual user's base percentage right of the total safe yield.   


2.  Board Member Parker


Board Member Parker owns and lives on a 180-acre farm in the MWA service area.  He farms between 20-25 acres at any one time.  As a result of the adjudication, he may have to cut back his water usage and thus the number of acres he farms.


3.  Board Member Russell


Board Member Russell is not a defendant or cross-defendant in the pending action.  Mr. Russell is a member of the Board of Directors of Center Water Company, a nonprofit water company located in Lucerne Valley.  Center Water Company is a small water company that pumps approximately 10-acre feet of water per year.  Board Member Russell owns five shares in Center Water Company.  


His real property interests within the company's service area consist of one duplex and one vacant lot each worth in excess of $1,000.  He is also part owner of the land and buildings where the Lucerne Valley Shopping Center is located.  The land is owned by a partnership in which he is a general partner.  His ownership interest in this partnership amounts to approximately one acre.  


A family trust owns the remaining portion of the shopping center land.  Mr. Russell has a one-third interest in this trust.  Mr. Russell's investment in this partnership exceeds $1,000.  The shopping center leases the buildings from this partnership. 


Mr. Russell is also a member of the Board of Directors of Jubilee Mutual Water Company, a nonprofit water company located about four miles east of Lucerne Valley.  He owns a 1-1/4 acre parcel within the service area of this company and owns one share in the company which is worth approximately $100.  This share is appurtenant to the property and Board Member Russell believes that the share has no negotiable value.


Mr. Russell and his wife also own one share in the Bar-H Mutual Water Company.  This share is based on their ownership of one residential lot within the water company's service area.  There are a total of 48 parcels within the company's service area.  Each parcel has one vote.  Two of these water companies in which Mr. Russell has an interest have been named as Roes Defendants to the MWA cross-complaint.


Mr. Russell owns and resides in a 40-acre parcel in Lucerne Valley.  This property uses under 10-acre feet of water each year.


You have stated in your request for advice that it is anticipated that the adjudication of water rights in the cross-complaint may increase residential water rates, although the amount of the increase, if any, cannot be determined at this time.  However, the adjudication of water rights will have little effect on the water rates paid by the shopping center because the use is commercial.  

ANALYSIS


Section 87100 prohibits public officials from making, participating in making, or otherwise using their official position to influence a governmental decision in which they have a financial interest.  As members of the Board of Directors of the Mojave Water Agency, a public entity, Mr. Russell and Mr. Parker are public officials.  (Section 82048.)

Economic Interests


Section 87103 specifies that an official has a financial interest in a governmental decision, within the meaning of Section 87100, if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official, or on a member of the official's immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.






Section 87103.



1.  Board Member Russell


Mr. Russell's economic interests are as follows:  



(1)  Mr. Russell owns shares in Center Water Company, Jubilee Mutual Water Company, and Bar-H Mutual Water Company.  You have advised us that the value of Mr. Russell's share in the Jubilee Mutual Water Company is worth approximately $100.  While these shares in nonprofit water agencies are not an investment, they are assets with a distinctive value.  Section 87103 requires an official's disqualification from decisions which would materially affect him.  (Einboden Advice Letter, No. A-87-193.)   Thus, these shares constitute potentially disqualifying economic interests.  



(2)  Mr. Russell owns several parcels of land, each presumably worth in excess of $1,000, in areas served by these three water companies. 



(3)  Mr. Russell has an interest in a partnership which exceeds $1,000.  



(4)  Mr. Russell has an interest in a family trust which has an interest in the above partnership.

