




September 11, 1992

Robert N. Joehnck 

Town Attorney

Town of Loomis       

7430 Morningside Drive

Loomis, CA  95650     







Re:
Your Request for Advice


Our File No. A-92-460

Dear Mr. Joehnck:


This is in response to your letter requesting advice on behalf of Loomis Town Councilmember Bruce Lee and Loomis Planning Commissioners Christine Hebard and Nancy Beck regarding their responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").   

QUESTION


May Councilmember Lee, Commissioner Hebard, and Commissioner Beck participate in the adoption of a general plan amendment where they each have economic interests within the region that is subject to the amendment?

CONCLUSION


Councilmember Lee, Commissioner Hebard, and Commissioner Beck may not participate in any decision that will have a material financial effect on their economic interests.  


However, once all the specific decisions related to the general plan amendment have been finalized, the final vote to adopt or reject the amendment will not require disqualification so long as the plan is not modified at that time.  


Moreover, they may participate in other components of the plan and future implementation decisions so long as: (1) the decisions for which they have a disqualifying financial interest are segregated and decided first; (2) the remaining decisions will not result in reopening or in any way affect the decision from which they were disqualified; and the decision will not independently have a material financial effect on the economic interests of the officials.

FACTS


The Town of Loomis is currently considering a general plan amendment applicable to approximately 490 acres composed of the town's oldest and newest development and a substantial amount of vacant land (the "master plan area").  The master plan area includes the commercial core of the town and the town's only shopping district.  


The general plan amendment will incorporate the Loomis Town Center Master Plan into the general plan and will establish permissible uses of land in the area.  The plan also sets building and development standards, and changes traffic circulation in the area.


Councilmember Lee owns real property as a personal residence in the master plan area.  Commissioner Hebard owns real property as a personal residence in the master plan area and is also buying a second parcel on which she is building a new residence.  Commissioner Beck owns a personal residence in a fully developed neighborhood in the area which is adjacent to undeveloped property.  In addition, Commissioner Hebard is a licensed real estate agent and her employer has an office in the master plan area.   

ANALYSIS

Economic Interests


Section 87100 provides:


No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.


According to Section 87103, a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


Councilmember Lee owns real property as a personal residence in the master plan area.  Commissioner Hebard owns real property as a personal residence in the master plan area and is also buying a second parcel on which she is building a new residence.  Commissioner Beck owns a personal residence in a fully developed neighborhood in the area which is adjacent to undeveloped land.  Consequently, each of the officials has an interest in real property that may result in a conflict of interest.


In addition, Commissioner Hebard is a licensed real estate agent and her employer has an office in the master plan area.   Consequently, in addition to her real property, Commissioner Hebard's employer is also an economic interest under the Act (Section 87103(c) and (d)), and she may not participate in any governmental decision which will have a reasonably foreseeable material financial effect on her employer.

Foreseeability and Materiality


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


In each case described above, it is foreseeable that changing the building and development standards in the jurisdiction will have some financial effect on the officials' respective properties.  (See e.g., Merkuloff Advice Letter, No. I-90-542.)  However, for the foreseeable financial effect of a decision to be disqualifying, the effect must also be material. 


A.  Real Property


Regulation 18702.1(a)(3)(A) provides that the effect of a decision on the real property interest of an official is material if:


The decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of real property in which the official has a direct or indirect interest (other than a leasehold interest) of $1,000 or more, or a similar decision affecting such property.


The decision before the respective bodies in the town is whether to adopt the amendment incorporating the master plan into the general plan.  Each of the three officials owns real property in the master plan area.  Pursuant to Regulation 18702.1, the effect of the decision to adopt the master plan and amend it into the general plan is deemed to be material and the officials are required to disqualify themselves.


B.  Business Interests


Commissioner Hebard has another economic interest in the plan area that may also be disqualifying.  The commissioner's employer is located in the master plan area.  Since her employer would be considered indirectly involved in the decisions, Regulation 18702.2 (copy enclosed) is the applicable standard for determining materiality.  Whether the indirect effect on a business is material depends on the financial size of the business entity.  


For example, Regulation 18702.2(g) provides for a small business entity, the indirect effect of a decision is material where:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.


Consequently, with respect to Commissioner Hebard, a material financial effect on her property or her employer will require the commissioner to disqualify herself from the decisions.  


The Commission cannot determine the magnitude of the financial effect the amendment of the general plan will cause on the economic interests of the officials.  We must leave this factual determination of materiality to you and the officials within the guidelines set forth above.  

Segmentation of Decisions


You have also asked about the potential segmentation of the decisions so that the officials may participate in some aspects of the plan that will not affect their economic interests.  We have advised in the past that large and complex decisions may, under certain circumstances, be divided into separate decisions so that an official who has a disqualifying interest in one component of the decision may still participate as to other components in which he or she has no financial interest.  (Merkuloff Advice Letter, supra; Huffaker Advice Letter, No. A-86-343.)  

