




September 15, 1992

Thomas Haas

City Attorney

City of Walnut Creek

P.O. Box 8039

1666 North Main Street

Walnut Creek, CA  94596






Re:  Your Request for Advice    







Our File No. A-92-462

Dear Mr. Haas:


This is in response to your letter requesting advice on behalf of Walnut Creek City Councilmember Gene Wolfe.  Your question concerns the councilmember's duties under the conflict-of-interest provisions of the Political Reform Act ("Act") and concerns the same decision addressed in the Suess Advice Letter, No. A-92-366.

QUESTION


May Councilmember Wolfe participate in a decision to rezone property which is in the proximity of a condominium complex in which the councilmember owns a unit?

CONCLUSION


Councilmember Wolfe may participate in the decision to rezone the property if:


1.  It is not reasonably foreseeable that the decision will affect the fair market value of his property by $10,000 or more, or the rental value of the property by $1,000 or more per 12 month period; or


2.  The decision will affect at least 25 percent of all the properties within 2,500 feet of the boundaries of the councilmember's property in substantially the same manner and there are 10 or more properties under separate ownership within a 2,500 foot radius of his property.

FACTS


Councilmember Wolfe lives in Rossmoor.  Rossmoor consists of approximately 6,200 residential units and is divided into several housing areas.  Rossmoor also contains several condominium complexes.  Councilmember Wolfe owns and resides in one of the condominium complexes in Rossmoor.


In addition, all residents of Rossmoor are also members of the Golden Rain Foundation, a California Nonprofit Mutual Benefit Corporation which, as trustee for the property owners in Rossmoor, maintains public areas.


The Walnut Creek City Council will be considering the rezoning of the "Del Valle" property.  The property to be rezoned is 8,500 feet from the councilmember's condominium complex.  

ANALYSIS


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  This definition includes members of the Walnut Creek City Council.


Pursuant to the provisions of Section 87103, Councilmember Wolfe has a financial interest in any decision which will have a reasonably foreseeable material financial effect on Councilmember Wolfe or a member of his immediate family, or on any real property in which he has a direct or indirect interest worth $1,000 or more.  


You stated that the councilmember owned a condominium unit in Rossmoor.  Thus, the councilmember has a real property interest in his unit.  In addition, the councilmember is presumed to have an interest in the common areas of the complex.  A condominium is defined as an undivided interest in common in a portion of real property coupled with a separate interest in a space called a unit.  (Jones Advice Letter, No. A-90-715.)


However, the councilmember has an additional interest that is unrelated to his ownership interest in the condominium complex.  According to your facts, the Golden Rain Foundation owns some areas of Rossmoor, such as the streets, water lines, etc.  The Golden Rain Foundation acts as trustee with respect to the facilities which are owned by the property owners in Rossmoor, including Councilmember Wolfe.


Section 82033 defines "interest in real property" to include any leasehold, beneficial or ownership interest owned directly, indirectly or beneficially by the public official.  Moreover, an interest in real property of an individual includes a pro-rata share of interests in real property of any business entity or trust in which the individual or immediate family owns directly, indirectly, or beneficially, a 10-percent interest or greater.


Thus, while the property held in trust for the property owners in Rossmoor and managed by the Golden Rain Foundation could be considered an interest in real property, it would only constitute a property interest of the councilmember if he had a 10-percent or greater interest in the Golden Rain Foundation.  We understand that this is not the case.


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


Councilmember Wolfe's economic interest is indirectly involved in the decision.  Where an interest in real property is indirectly affected by a decision, Regulation 18702.3 is applied to determine whether the effect will be material.  The property which is the subject of the decision here is 8,500 feet from the councilmember's condominium complex.  Regulation 18702.3(b) provides:


(b)  The reasonably foreseeable effect of a decision is not considered material as to real property in which an official has a direct, indirect or beneficial interest (not including a leasehold interest), if the real property in which the official has an interest is located entirely beyond a 2,500 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision; unless:


(1)  There are specific circumstances regarding the decision, its effect, and the nature of the real property in which the official has an interest, which make it reasonably foreseeable that the fair market value or the rental value of the real property in which the official has an interest will be affected by the amounts set forth in subdivisions (a)(3)(A) or (a)(3)(B); and


(2)  Either of the following apply:




(A)  The effect will not be substantially the same as the effect upon at least 25 percent of all the properties which are within a 2,500 foot radius of the boundaries of the real property in which the official has an interest; or


(B)  There are not at least 10 properties under separate ownership within a 2,500 foot radius of the property in which the official has an interest.


Regulation 18702.3(a)(3) provides that the effect on the councilmember's real property is material if the decision will have a $10,000 or greater affect on the fair market value of the real property, or will affect the rental value of the property by $1,000 or more per 12 month period.


We cannot determine the magnitude of the financial effect the decision will have on the councilmember's real property.  We must leave this factual determination of materiality to you and the official within the guidelines set forth above.  However, so long as the materiality test in Regulation 18702.3(b)(1) and (2) is not met, the councilmember may participate in the decision.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,


Scott Hallabrin


Acting General Counsel


By:
John W. Wallace



Counsel, Legal Division
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