March 25, 1993

Bob Cederdahl

4109 Nabal Drive

La Mesa, CA  91941

Re:
Your Request for Informal Assistance

Our File No. I-92-467

Dear Mr. Cederdahl:

This is in response to your request for advice concerning your potential duties and responsibilities with respect to a campaign ordinance of the San Miguel Consolidated Fire Protection District.  This letter is limited to potential conflicts between the ordinance and the Political Reform Act (the “Act”).1  Nothing in this letter should be construed to evaluate any conduct that has already taken place   Furthermore, since your request is for general guidance we are treating your request as one for informal assistance.

QUESTIONS
1.
Is there a conflict between the Act and the San Miguel consolidated Fire Protection District ordinance Number 92-1 which regulates election campaigns within the district?

2.
Does the San Miguel Consolidated Fire Protection District Board have authority to enact the ordinance?

3.
Has the ordinance been filed with the Fair Political practices Commission?

_________________________________

1    Government Code Sections 81000-91015.  All statutory references are to the Government Code unless otherwise indicated.  Commission regulations appear at 2 California Code of Regulations Section 18000 et seq.  All references to regulations are to Title 2, Division 6 of the California Code of Regulations

2    Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice. (Government Code Section 83114; 2 Cal. Code of Regs. Section 18329(c) (3).)
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CONCLUSIONS
1.
Most of the provisions of the ordinance do not appear to prevent a person from complying with the Act, but certain provisions of the ordinance, discussed below, appear to conflict with the Act.

2.
We can only determine whether the provisions of the ordinance are valid in conjunction with the Act.  We have no jurisdiction to assess whether a local entity has the authority to enact ordinances

3.
The ordinance has been filed with the Fair Political Practices Commission (the "Commission")

FACTS
The San Miguel Consolidated Fire Protection District (the "District"), located in San Diego County, has adopted Ordinance No. 92-1 relating to campaign contributions and expenditures.  (A copy of the ordinance is attached.)  The ordinance applies only to District elections.

Specifically, the ordinance establishes a $100 contribution limit for elections held in the district.  In addition, the ordinance provides the following:

1.
Section One summarizes the purposes and intent of the ordinance.

2.
Section Three defines various terms including the terms "candidate," "committee," "contribution," "controlled committee," “election,” "enforcement authority," "expenditure," "independent expenditure," "measure," "payment," and "person."

3.
Sections Four through Eight require the establishment of a campaign contribution checking account for every candidate and committee receiving contributions of $500 or more and setting up of a disbursement and accountability process.

4.
Section Nine requires campaign statements to be filed at a time and manner as required by the Political Reform Act of 1974.
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5.
Sections Ten through Fourteen describe the applicable campaign contribution limitations and expenditure requirements.  Section Twelve specifically permits anonymous contributions of up to $200 to a candidate or committee.

6.
Section Fifteen through Twenty-two discuss advertising rates, disclosure of records, enforcement, penalties, rules of construction, and severability.

ANALYSIS
The Act contains the following provisions regarding local campaign ordinances:

(a)  Any local government agency which has enacted, enacts, amends, or repeals an ordinance or other provision of law affecting campaign contributions and expenditures shall file a copy of the action with the commission.

(b)  Notwithstanding Section 81013, no local government agency shall enact any ordinance imposing filing requirements additional to or different from those set forth in Chapter 4 for elections held in its jurisdiction unless the additional or different filing requirements apply only to the candidates seeking election in that jurisdiction, their controlled committees or committees formed or existing primarily to support or oppose their candidacies, and to committees formed or existing primarily to support or oppose a candidate or to support or oppose the qualification of, or passage of, a local ballot measure which is being voted on only in that jurisdiction, and to city or county general purpose committees active only in that city or county, respectively.

(Section 81009.5)

Nothing in this title prevents the Legislature or any other state or local agency from imposing additional requirements on any person if the requirements do not prevent the person from complying with this title.  If any act of the Legislature conflicts with the provisions of this title, this title shall prevail.

(Section 81013.)
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(a)  Nothing in this chapter shall affect the validity of a campaign contribution limitation in effect on the operative date of this chapter which was enacted by a local governmental agency and imposes lower contribution limitations.

(b)  Nothing in this chapter shall prohibit a local governmental agency from imposing lower campaign contribution limitations for candidates for elective office in its jurisdiction.

(Section 85101.)

Filing Requirements
The filing requirements imposed by the ordinance you have submitted for our review do not appear to exceed those authorized by Section 81009.5.  As set forth in Section 81009.5, the Act permits a local jurisdiction to enact ordinances imposing additional or different campaign filing obligations on candidates seeking elective office only in that jurisdiction-  The ordinance you have submitted for our review does not appear to impose additional filing requirements.  Furthermore, the ordinance only applies to candidates for the San Miguel Consolidated Fire protection District.

Conflicting Ordinances
You have asked whether District Ordinance 92-1 conflicts with the Act and whether the District has authority to enact specific provisions.

As a general rule, local jurisdictions are permitted to impose additional requirements provided the requirements do not prevent a person from complying with the Act.  (Section 81013.) Also as a general rule, where provisions of local law conflict with the state law, appropriate provisions of state law supersede them.  (Cohen v. Board of Supervisors (1985) 40 Cal.3d 277; In re Hubbard (1964) 62 Cal.2d 119.)  In many cases, therefore, a local government, may not enact an ordinance which differs from and supersedes the Act.  (In re Miller (1976) 2 FPPC Ops. 9l.)3  To make this determination, the provisions of the local law must be

___________________________________

3  However, in Johnson v. Bradley (1992) 4 Cal.4th 389, the California Supreme Court held that a charter city could publicly finance the election campaigns of candidates for city office despite a specific prohibition against such public financing in Section 85300 of the Act.
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examined on a provision-by-provision basis.4  Where the provisions of the local law do conflict, normally, the local law will be superseded.  (Riddle Advice Letter, supra.)

Even if an ordinance is consistent with the Act, it is conceivable that under some circumstances a local requirement might be invalid under Section 81013.  For example, we have advised that when local filing requirements become so burdensome or confusing that they seriously interfere with filings required by the Act, the state law preempts the local ordinance.  We have advised that this determination cannot be made absent a specific factual showing of substantial hardship or confusion caused by a particular requirement.  (Nielsen Advice Letter, No. A-82-006.) You state in your letter that a reasonable candidate would not know what to do in order to comply with the ordinance.  We do not have sufficient facts to make a determination on this issue.

Ordinance 92-1
Most of the terms included in the provisions of the ordinance are identical or similar to terms included in the Act, or in regulations adopted by the Commission.5  Thus, it would appear that most of the provisions of the ordinance do not conflict with the Act.

a.
Definition of "Contribution" and "Independent Expenditure"

You are specifically concerned, however, that the language in the ordinance defining the term "contribution" conflicts with the Act.  We first address ourselves to this provision in the ordinance as it might conflict with the Act, specifically Section 81013.

____________________________________

4  In the past, for example, we have examined local ordinances to determine if their provisions complied with contribution limits and transfer limits imposed by Proposition 73 which were applicable at that time.  (Riddle Advice Letter, supra.)  We have advised that where local limits are consistent with the Act, they will be unaffected.  (Gallo Advice Letter, No. I-38-454.)

5  For example, the ordinance definition of "candidate" is similar to Section 82007, the definition of "contribution" is similar to Section 82015, the definition of "controlled committee" is similar to Section 82016, the definition of "expenditure" is similar to Section 82025, the definition of "independent expenditure" includes language similar to Section 82031 and Regulations 18225 and 18215, the definition of "payment" is similar to Section 82044, the definition of "person" is similar to Section 82047, the definition of "checking account" includes language similar to Section 85201 and Regulations 18521 and 18522, and the definition of "assumed name contributions" is similar to Section 84301.
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The ordinance defines "contribution" in Section 3(e) as including "the granting of credit in the normal course of business."  A line of credit established by a contributor to be used by a candidate or committee is disclosable under the Act. (Memorandum to the File from Jeanne Pritchard, Advice Letter No. A-83-l98.)  Therefore, it would not appear that Section 3(e) of the ordinance imposes additional requirements on a person nor prevents a person from complying with the Act.

According to your letter, Section 11(a) of the ordinance further prohibits contributions from businesses by prohibiting contributions to any candidate or committee, except ballot measure committees, from a person other than an individual.  You believe this prevents candidates and vendors from doing business in the "normal way."  Although District Ordinance 92-1 may restrict contributions to District candidates from businesses, it does not appear that this provision of the local ordinance would prevent candidates from complying with the reporting requirements of the Political Reform Act.  We offer no advice as to whether Sections 3(e) and 11(a) of the local ordinance violate any other provisions of law.6
You are also concerned about the definition of "independent expenditure" in the ordinance.  The definition includes language from Section 82031 which defines "independent expenditure" and Regulations 18215 and 18225.  Thus, unless implemented in a manner which is inconsistent with the Act, the ordinance's definition of "independent expenditure" does not appear to conflict with the Act.

b.
Anonymous Contributions and Transfers

We are concerned, however, that various sections, including Sections 6, 7, 10(a), and 12, may conflict with the Act.  We will be communicating with the District with respect to these provisions of the ordinance.  The potential conflicts are summarized below.

Section 12 would permit a candidate or committee to receive up to $200 in anonymous contributions.  The excess amount would be deposited into the General Fund of the District.  This conflicts with Section 84304 of the Act which prohibits the making of an anonymous contribution of $100 or more and which requires contributions in excess of this amount to be deposited into the General Fund of the State.

_____________________________

6  Although you have not raised this question specifically, the Commission also does not have jurisdiction to determine the constitutionality of local ordinances.  (Newton Advice Letter, No. I-89-313.)
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Furthermore, Sections 6 and 7, which relate to petty cash disbursements and liquidation of accounts, and Section 12, when read in conjunction with section 10(a), permit up to $200 in anonymous transfers to candidates.  This conflicts with the transfer ban of Section 85304 which is applicable to special elections and where there is a valid local contribution limit.7
c.
Penalties

You have also asked in your letter whether the District has the right to impose specified penalties.  If a local ordinance is otherwise valid, the Act does not prohibit a local ordinance from imposing penalties in addition to those imposed by the Act.  (Gawron Advice Letter, No. I-89-550.)  Thus, penalties provided by the ordinance for enforcement of violations of its contribution limits and other provisions would not conflict with the Act if they would not prevent candidates from complying with the Act. Section 17 may be inconsistent with the Act to the extent that it would require the Commission to serve as the enforcement authority for the ordinance even where there may be a conflict with the Act.

Filing Adopted Ordinance
Section 81009.5(a) provides that any local government agency which has enacted, enacts, amends, or repeals an ordinance or other provision of law affecting campaign contributions and expenditures shall file a copy of the action with the Commission. The San Miguel Consolidated Fire Protection District has filed Ordinance 92-1 with the Commission.

________________________________

7   In June of 1988, Proposition 73 was adopted by the voters of the state of California.  Among other requirements, Proposition 73 imposed contribution limits on state and local candidates based on fiscal years and imposed a ban on candidate-to-candidate transfers.  (Section 85304.)

8   In September 1990, a United States District Court invalidated several portions of the Political Reform Act which were added by Proposition 73, including the fiscal year contribution limitations and, in part, the transfer ban of Section 85304.  However, with respect to any special elections for any local or state office and any candidate in a jurisdiction with valid local contribution limits, these provisions were not affected by the court's decision.  (SEIU. AFL-CIO v. Fair Political Practices Commission (9th Cir. 1992) 955 F.2d 1312, cert. denied, ___ U.S.

112 S.Ct. 3056 and Riffenburg Advice Letter, No. A-90-761.)

Our File No. I-92-467 

Page 5

We trust this letter has addressed your concerns.  Should you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.

Sincerely,

Jeff Marschner 

General Counsel

By:
Luisa Menchaca

Counsel, Legal Division

LM:docs: 92467 Attachment

