




October 27, 1992

Frank Albino

PARKER, MILLIKEN, CLARK,

  O'HARA & SAMUELIAN

Attorneys at Law

333 South Hope Street, 27th Floor

Los Angeles, CA  90071-1488






Re:  Your Request for Advice







Our File No. A-92-470

Dear Mr. Albino:


You have requested advice regarding Government Code Section 87406(d)(1) of the Political Reform Act (the "Act"), as it pertains to you as a former member of the Division of Medical Quality ("DMQ") of the Medical Board of California ("MBC").


Pursuant to your letter, all of your questions assume that the prohibitions of Sections 87400 to 87405 do not apply. 

QUESTIONS


1.  May you represent a physician in an administrative hearing before a Medical Quality Review Committee ("MQRC")?


2.  Between the time an accusation is filed against a physician and an administrative hearing takes place, there are communications, discovery and settlement negotiations between the attorney representing the physician and the Attorney General's office, as counsel for the MBC.  Any proposed stipulation settling an MBC disciplinary case must be approved by the DMQ.  May you engage in such communications, discovery and settlement negotiations prior to the administrative hearing?  Does it matter if the hearing is before an ALJ or a MQRC?


3.  Sometimes a physician who is being investigated is asked to stipulate to licensing discipline before a formal accusation is filed.  May you participate in negotiations with MBC enforcement staff and/or the Attorney General's office with regard to such a proposed stipulation?


4.  If you represented a physician before an ALJ and the DMQ did not adopt the ALJ's proposed decision, may another attorney in your firm present written or oral arguments to the DMQ?  Could you assist that attorney in the preparation of such arguments if you did not appear before the DMQ?

CONCLUSIONS


The following conclusions apply for a period of one year after your term of office expired:


1.  Since an appearance before a MQRC is for the purpose of influencing a disciplinary proceeding involving a license to practice medicine, you may not represent a physician in an administrative hearing before a MQRC.  However, the statute provides a specific exception which allows you to appear before an administrative law judge only.


2.  The prohibition in the statute is against you making any formal or informal appearance or any oral or written communication before any state administrative agency which you represented.  Therefore, this applies to any communications, discovery and settlement negotiations prior to the administrative hearing which are directed to the MBC, or any divisions thereof.  In addition, you may not make any appearances or communicate with the Attorney General's office, since that office represents the MBC. 


3.  You may not participate in negotiations with the MBC enforcement staff or the Attorney General's office with regard to a proposed stipulation.


4.  The prohibition only applies to you as a former member of the DMQ.  Therefore, you may assist another attorney in your law firm who may present written or oral arguments to the DMQ.  

FACTS


You are an attorney and a former member of the Division of Medical Quality of the MBC.  Your term of office on the MBC expired on July 31, 1992.


The DMQ is the division of the MBC that enforces the California Medical Practice Act.  As such, the DMQ has the power to revoke, suspend or otherwise discipline the licenses of California physicians who violate that act and makes quasi-judicial decisions in licensing disciplinary cases against physicians.


Your letter and our telephone conversation on October 2, 1992 outlined the procedure for a MBC disciplinary proceeding.  The procedure is conducted as follows:


1.  After investigation by MBC investigators and a determination by the MBC Chief of Enforcement that cause for disciplinary action exists, a formal accusation is filed against the physician.


2.  If a proceeding is not settled, it is referred for initial hearing either to a Medical Quality Review Committee ("MQRC") or to an Administrative Law Judge ("ALJ").


3.  The MQRC or ALJ conducts a quasi-judicial administrative hearing pursuant to the Administrative Procedure Act, in which the MBC is represented by the Attorney General's office and the charged physician is represented by private counsel.  The MQRC or ALJ makes findings of fact and conclusions of law and issues a proposed decision.


4.  The DMQ reviews the proposed decision for adoption or nonadoption.


5.  If the DMQ votes to nonadopt the proposed decision, it must review the transcript and make its own decision.  The parties may present written and oral arguments, based upon the record, to the DMQ.  The DMQ makes a decision, which is appealable to the Superior Court.


You would like to represent physicians who have been charged with violations of the Medical Practice Act in connection with MBC disciplinary proceedings. 

ANALYSIS


Government Code Section 87406(d)(1) provides:


No designated employee of a state administrative agency, any officer, employee, or consultant of a state administrative agency who holds a position which entails the making, or participation in the making, of decisions which may foreseeably have a material effect on any financial interest, and no member of a state administrative agency, for a period of one year after leaving office or employment, shall, for compensation, act as agent or attorney for, or otherwise represent, any other person, by making any formal or informal appearance, or by making any oral or written communication, before any state administrative agency, or officer or employee thereof, for which he or she worked or represented during the 12 months before leaving office or employment, if the appearance or communication is made for the purpose of influencing administrative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.  For purposes of this paragraph, an appearance before a state administrative agency does not include an appearance in a court of law, before an administrative law judge, or before the Worker's Compensation Appeals Board.  The prohibition of this paragraph shall only apply to designated employees employed by a state administrative agency on or after January 7, 1991.

                          (Emphasis added.)


This provision applies to you as a former member of the DMQ.   The DMQ has the power to revoke, suspend or otherwise discipline the licenses of physicians who are in violation of the Medical Practice Act.  Since you would like to represent physicians in MBC disciplinary actions, you would like to know under what circumstances the statute applies.  The one year prohibition applies to your questions as follows:


1.  Since an appearance before a MQRC is for the purpose of influencing a disciplinary proceeding involving a license to practice medicine, you may not represent a physician in an administrative hearing before a MQRC.  However, the statute provides a specific exception which allows you to appear before an administrative law judge only.


2.  The prohibition in the statute is against you making any formal or informal appearance or any oral or written communication before any state administrative agency which you represented.  Therefore, this applies to any communications, discovery and settlement negotiations prior to the administrative hearing which are directed to the MBC, or any divisions thereof.  In addition, you may not make any appearances or communicate with the Attorney General's office, since that office represents the MBC. 


3.  You may not participate in negotiations with the MBC enforcement staff or the Attorney General's office with regard to a proposed stipulation.


4.  The prohibition only applies to you as a former member of the DMQ.  Therefore, you may assist another attorney in your law firm who may present written or oral arguments to the DMQ.  


We trust this letter has provided you with the guidance you requested.  If you have any further questions regarding this matter, please contact me at (916) 322-5901.\






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Jill Stecher







Counsel, Legal Division

