




October 8, 1992

Joseph W. Fletcher

City Attorney

275 E. Olive Ave.

P. O. Box 6459

Burbank, CA  91510-6459






Re:  Your Request for Advice







Our File No. A-92-491

Dear Mr. Fletcher:


This letter is in response to your request for advice regarding the duties and responsibilities of City of Burbank Councilmember Michael Hastings under the conflict-of-interest provisions of the Political Reform Act (the "Act").

QUESTION


Under the provisions of the Act, may Councilmember Hastings participate in governmental decisions regarding approval of the Disney Master Plan?

CONCLUSION


To the extent that you determine that decisions regarding approval of the Disney Master Plan will not have an effect of $10,000 or more on the fair market value of the councilmember's property, and will not affect the rental value of the property by $1,000 or more per 12-month period, Councilmember Hastings may participate in the decisions.

 FACTS


On October 13, 1992, Walt Disney Studios will be coming before the city council seeking approval of the Disney Master Plan, a proposal to demolish 249,626 square feet of offices, studio production facilities and supporting uses and to construct, in two phases, 2,059,989 square feet of offices, studio production facilities and supporting uses, including a helistop and a child care facility on its current site.  Walt Disney Studios is currently located in the Burbank Media District on a 44-acre campus and is developed as a film studio with 1,071,809 square feet of offices, production facilities and support services.


In January, 1991, the City of Burbank adopted the Media District Specific Plan (MDSP) which is a comprehensive growth control plan governing all new development in the media district.  Adoption of the MDSP marked the culmination of a six-year public process to develop a comprehensive growth control plan for the Media District.  As a consequence of the MDSP, the city added to its zoning code a media district overlay zone, establishing new density limitations, height restrictions, setback requirements and other guidelines for new development in the media district.


Disney is seeking to be rezoned from MDM-1 (Media District Industrial) and MDM-3 (Media District General Business) zones to PD (Planned Development) zone.  Although the current project is consistent with the MDSP, a Planned Development zone is being sought because the project includes a vesting tentative map, a vacation of air rights over a portion of a city street for a pedestrian bridge, a development agreement, a request for a child care center, a helistop and building heights over 35 feet.  These requests would typically require a separate approval, conditional use permit or administrative use permit in the absence of a Planned Development application.


To the east of the proposed project is a residential community known as the Rancho.  Councilmember Hastings owns and resides in a home approximately 700 feet from the border of the Disney project, in the Rancho neighborhood.  You have tentatively concluded that the project would not have a material financial effect on Councilmember Hastings' property.  You based this decision on the following:  (1) the fact that Disney is already located on the site and, therefore, the project would not change the character of the neighborhood; (2) the distance of Councilmember Hastings' property from the project site and its relationship to the project site; (3) the project's consistency with current zoning regulations; and (4) the conclusion of the draft Environmental Impact Report (EIR) for the project that any impacts of the project would be mitigated to a level of insignificance through the required adherence to the already adopted standards and regulations of the MDSP.


You have advised us that while the draft EIR states that the proposed project would result in a change in the intensity of land use, there will be no significant adverse impacts because Disney is responsible for the protection and preservation of adjoining residential neighborhoods through development setbacks, landscape buffering, traffic and parking intrusion prevention, building height restrictions and public service improvements.  The draft EIR identified some negative impacts including noise, increased traffic and related air quality degradation.  With the exception of the cumulative effect on air quality, all other impacts were determined to be insignificant.  The draft EIR concludes that the project will result in an improvement in the visual character of the project site.  


You have consulted with Mr. George F. Paul, a real estate agent familiar with the Rancho community who concluded that the project would not have a material effect on Councilmember Hastings' property.  In reaching his conclusion, Mr. Paul considered factors such as market conditions, location, physical aspects of the Disney structure including view and noise pollution, and aesthetic value, including curb appeal and character of the neighborhood.

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  Councilmember Hastings is a public official for purposes of the Act.  (Section 82048.)


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


Any real property in which the public official has  a direct or indirect interest worth one thousand dollars ($1,000) or more.  


Accordingly, if it is reasonably foreseeable that Councilmember Hastings' economic interest in his residence, which we presume to be worth more than $1,000, will be materially affected by decisions regarding the Disney project, the councilmember must disqualify himself from participating in formal decisions of the city council which may affect the value of his residence and abstain from attempting to influence the decisions by communicating with other members of the city council or the staff regarding the decisions.

Foreseeability


The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)


You have stated in your request for advice that the proposed project will lead to a deterioration in air quality.  You have also indicated that the project will result in an improvement in the visual character of the Disney site.  Accordingly, it is reasonably foreseeable that the project will have an effect on the councilmember's real property.  The next step is to determine whether the effect of the pending decisions on the value of the councilmember's residence will be material.

Materiality


Regulation 18702 sets forth the guidelines for determining whether an official's economic interest in a decision is materially affected by the decision.  The councilmember's residence will be affected indirectly by the pending decisions.  (Regulation 18702.1(b).)  When an official's interests in real property are indirectly involved in a governmental decision, the appropriate standard for determining materiality is that of Regulation 18702.3 which states in pertinent part that the effect of a decision is material as to real property in which an official has a direct, indirect or beneficial ownership interest (not including a leasehold interest), if the following applies:


(3)  The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:



(A)  Ten thousand dollars ($10,000) or 



more on the fair market value of the real 



property in which the official has an 




interest; or



(B)  Will affect the rental value of the 


property by $1,000 or more per 12 month 



period.






Regulation 18702.3(a)(3). 


Thus, the effect of governmental decisions on real property situated beyond 300 feet but within 2,500 feet of property which is the subject of a governmental decision is material if the decision will affect the real property in the amounts stated above.


We have previously advised that a public official is required to make a reasonable good faith effort to determine the financial effect of a governmental decision on his interests in real property.  (McLaughlin Advice Letter, No. I-91-141.)  You have stated that the city has sought the services of a real estate agent, Mr. Paul, to determine the financial effect of decisions regarding the Disney project on the councilmember's interests in real property.  Mr. Paul has determined that the proposed subdivision will have no financial effect on the councilmember's property.  Please note, however, that pursuant to subdivision (d) of Regulation 18702.3, factors which must be considered in determining whether a governmental decision will have a material financial effect on an official's real property include, but are not limited to:


(1)  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;


(2)  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;


(3)  In addition to the foregoing, in the case of residential property, whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, effects on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.






Regulation 18702.3(d).


Mr. Paul's conclusions regarding the effect of the Disney project on the councilmember's property appear to have been derived from consideration of a variety of factors, including the factors set forth in Regulation 18702.3(d).  It does not appear, however, that Mr. Paul has taken into consideration whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property.  (Regulation 18702.3(d)(2).)  


However, to the extent that you you have made a reasonable effort to ascertain that the appraisal has taken into consideration all the factors that may affect the value of the councilmember's property, including those in Regulation 18702.3(d), and if it has been determined that the pending decisions will not have a material financial effect on the councilmember's property, the councilmember may participate in the pending decisions.


We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.\






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Blanca M. Breeze







Counsel, Legal Division
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