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November 2, 1992

Ms. Jerry M. Simmons

Simmons & McAndrews

1441 Fourth Street

Santa Monica, CA  90102

Re:
Your Request for Confirmation

of Telephone Advice

Our File No. I‑92‑494

Dear Ms. Simmons:

You have requested confirmation of advice provided to you concerning the lobbying provisions of the Political Reform Act.  Because you have not identified the person on whose behalf you are requesting advice, we consider your request to be one for informal assistance.

QUESTIONS

1.
Does an organization which has only six members qualify as a single lobbyist employer or will each member qualify as a lobbyist employer?

2.
A lobbyist employer's activity expenses are paid from the organization's membership dues fund.  Are such activity expenses deemed to made from the organization or its members?  

CONCLUSIONS

1.
Any bona fide membership organization may qualify as a single lobbyist employer.  Whether an organization is, in fact, a bona fide membership organization will depend upon the specific facts and, in particular, whether it is ongoing in nature and provides services other than influencing legislative or administrative action on behalf of its membership.  

2.
If at the time the members pay their membership dues, no member knows or has reason to know that any specific portion of their membership dues will be used to make a gift to a specific official or specific group of officials, the activity expenses are deemed to be made from the organization and not its members. Please consult the Analysis for guidance.

FACTS

You are asking for advice on behalf of a California nonprofit mutual benefit corporation that is in the process of gaining Internal Revenue Code Section 501(c)(6) tax exempt status as a business league.  The corporation has six members all of which are business entities.  Each member pays dues based on the size of the member's business.  Some of these members are lobbyist employers.  The corporation was organized to promote the common business interests of its members including marketing assistance and product and technology development.  In addition, the corporation plans to attempt to influence legislative and administrative action which may impact the business interests of its members.  It is also anticipated that the corporation will make expenditures to benefit certain officials, such as meals.  Such activity expenses will be paid from the general membership dues received by the corporation.  In addition, no member will exercise direction or control over these activity expenses nor is there any agreement or mutual understanding that specific activity expenses will be made.  Moreover, at the time the dues are paid, no member knows or has reason to know that any particular portion of their membership dues will be used to make a gift to a specific official or specific group of officials.  

ANALYSIS

The definition of a lobbyist employer is contained in Section 82039.5.  In addition, the term "lobbyist employer" is clarified in Regulation 18239.5 which states:

  
When a lobbyist or lobbying firm is employed by a bona fide association, including any bona fide federation, confederation or trade, labor or membership organization, that association is a lobbyist employer.  The members of the association are not lobbyist employers under Government Code Section 82039.5 merely because of such membership.

A bona fide membership organization that employs a lobbyist or lobbying firm is a lobbyist employer.  You have asked if a membership organization with only six members, some of which may already be lobbyist employers, can qualify as a lobbyist employer.  In order to answer this question, the Commission must examine if this organization is, in fact, a bona fide organization.  In the Sloan Opinion (1976) 2 FPPC Ops. 105, the Commission considered two factors as relevant in determining whether an organization is bona fide‑‑is it ongoing in nature and is it formed for purposes other than influencing a particular group of regulations.  In applying the Sloan test to your facts, it appears that this organization meets the requirements in Sloan because its services are not limited to influencing legislative or administrative action and it proposes to be ongoing in nature.  The fact that the organization has few members, some of which may be lobbyist employers, does not preclude it from being considered a bona fide membership organization.  However, if the facts should indicate otherwise and the organization does not qualify as a bona fide membership organization, each member of the organization will qualify as a lobbyist employer.  

An "activity expense" is defined, in part, as follows:

...any expense incurred or payment made by a lobbyist, lobbying firm, lobbyist employer or a person described in subdivision (b) of Section 86115, or arranged by a lobbyist or lobbying firm, which benefits in whole or in part any elective state official, legislative official, agency official, state candidate, or a member of the immediate family of one of these individuals.  Activity expenses include gifts, honoraria, consulting fees, salaries, and any other form of compensation but do not include campaign contributions.  

(Section 86111.)

The Commission has advised that when an organization's members know or have reason to know at the time they make their donations which public officials, or which identifiable group of public officials will receive gifts, the members are the true source of the gift. (McCloskey Advice Letter, No. I‑91‑263.)  According to your facts, the organization's members do not know or have reason to know that certain public officials or an identifiable group of public officials will receive gifts at the time they make their membership payments.  Further, you indicated that the members do not direct or control the process in which the organization may provide gifts to public officials.  Under such facts, the organization will be considered the source of such gifts.  

Please do not hesitate to contact me at (916) 322‑5662 if you have additional questions.

Sincerely,

Scott Hallabrin

Acting General Counsel

By:  Lynda Cassady

Political Reform Consultant







