April 8, 1993

Kerwin Quon

491 MacKenzie Place

Hayward, California  94544

Re:  Your Request for Advice

                        Our File No. A-92-497

Dear Mr. Quon:


You have requested advice regarding the conflict-of-interest provisions of the Political Reform Act (the "Act") .  The advice provided in this letter is based upon the information provided by you and David A. Weingard, Assistant City Attorney of Hayward.


Please be aware that our advice is prospective in nature and is limited only to the provisions of the Act.  If you seek advice regarding other conflict-of-interest provisions, such as Government Code Section 1090 or the doctrine of incompatible offices, please contact the Attorney General's office.

QUESTION


Is the Human Services Commission considered an advisory body or are the members of the Human Services Commission considered "public officials" who are subject to the disclosure and disqualification provisions of the Act?

CONCLUSION


Based on the information provided, it appears that the   Human Services Commission ("HSC") is advisory and that its members are not "public officials" under the Act.  However, we were only provided with information for two fiscal years and the Human Services Commission has been in existence for ten years.  Therefore, if the HSC has been making substantive funding recommendations to the Hayward City Council, which over an extended period of time have been regularly approved, the HSC is not an advisory body and its members are "public officials" under the Act.

FACTS


You serve on the Human Services Commission ("HSC"), an advisory body in the City of Hayward under the auspices of the Community and Economic Development Department.  The HSC has been in existence for ten years.  One of the main functions of the Human Services Commission is to advise the city council on the funding of social services and to recommend the amount of funding an agency should receive.  The funds an agency receives are non-restrictive and the agency has discretion over allocation of the use of the funds, which may include payment of salary.


You are a shelter counselor for the Tri-Cities Homeless Coalition ("coalition"), a non-profit organization.  Last year the executive director of the coalition applied to the city for funding and you did not participate in the funding process.  You anticipate that the executive director will again apply to the city for funding and you question your ability to participate. 


During fiscal year 1991-92, the city council set aside $350,000 from the general fund to support non-profit organizations providing needed social services.  A request for proposals was advertised and staff reviewed the applications.  Staff's final recommendations are provided to the Human Services Commission for its consideration.  After extensive review, the HSC's final recommendations are formulated and presented to the city council.  The HSC did not rank order its recommendations; proposals were divided into funded or nonfunded categories and funding amounts were suggested.  The Tri-Cities Homeless Coalition was not on the list of recommended appropriations.


It appears from the minutes of the June 1, 1991 Hayward City Council meeting that there was discussion regarding the funding allocations and a couple of different motions were made which accepted the HSC's recommendations with amendments, reductions and/or additional funding.  A motion to approve the recommendation of the HSC, with certain amendments, passed.  


A similar procedure was instituted for the 1992-93 fiscal year.  This time both staff and the HSC recommended a $10,000 appropriation for the coalition.  It was noted that four members of the HSC, including Mr. Quon, did not participate in the funding process due to a "financial conflict of interest."  Each of these members is a paid staff member of an agency which applied for funding.  On June 8, 1992, the Hayward City Council again considered social service funding.  The first motion to approve the funded programs as recommended by the staff and the HSC passed.


At the October 6, 1992 city council meeting, the HSC presented two policy recommendations regarding a $50,000 increase in the amount of funding from the general fund and the duration of the funding cycle.  One recommendation was defeated and one was approved by the city council.

ANALYSIS


The purpose of the disclosure and disqualification provisions of the Act is to ensure that public officials, whether elected or appointed, perform their duties in an impartial manner, free from bias caused by their own economic interest.

The General Rule


Section 87100 prohibits a public official from making, participating in making, or attempting to use his or her official position to influence a governmental decision if the decision will have a reasonably foreseeable and material financial effect, distinguishable from the effect on the public generally, on the official, or on a member of the official's immediate family, or on any of the official's economic interests.

Public Official


A public official includes every natural person who is a member, officer, employee, or consultant of a local or state government agency.  (Section 82048.)  A "public official" includes members of boards and commissions and is defined in Regulation 18700(a)(1) as follows:


(a)  Public official at any level of state or local government means every natural person who is a member, officer, employee or consultant of a state or local government agency.



(1)  Member shall include, but not be limited to, salaried or unsalaried members of boards or commissions with decision-making authority.  A board or commission possesses decision-making authority whenever:



(A)  It may make a final governmental decision;


(B)  It may compel a governmental decision; or it may prevent a governmental decision either by reason of an exclusive power to initiate the decision or by reason of a veto which may not be overridden; or


(C)  It makes substantive recommendations which are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental agency.



[Emphasis added.]


Accordingly, if the Human Services Commission meets any of the tests of Regulation 18700(a)(1)(A), (B) or (C), it possesses decision-making authority and its members are deemed public officials subject to the conflict-of-interest requirements of the Act.  On the other hand, if the HSC does not meet any of these tests, the HSC is merely an advisory body and is not subject to the disclosure and disqualification provisions of the Act.


Make, Compel or Prevent a Final Governmental Decision


From the information provided, it does not appear that the HSC possesses the authority to make any final governmental decisions.  In fact, this power is reserved exclusively to the Hayward City Council, which makes all final decisions regarding agency funding.  Because the HSC lacks power to make a final governmental decision, subsection (A) of Regulation 18700(a)(1) is inapplicable.


Similarly, subsection (B) of Regulation 18700(a)(1) does not appear to apply in this case.  


Substantive Recommendations Regularly Approved


Regulation 18700(a)(1) seeks to include within the scope of the conflict-of-interest provisions of the Act those commissions and boards whose recommendations are merely "rubber stamped" by a public official or governmental agency.  If a pattern of "rubber stamp" approval by any public official or governmental agency arises, then the commission or board will become a decision-making body for the purposes of the Act and its members will become subject to the Act's conflict-of-interest provisions.


Based on the information provided for the 1991-92 funding year, it appears that the HSC made substantive funding recommendations to the city council which were not regularly approved without significant amendment or modification.  However, for the 1992-93 funding year, the city council approved the funding recommendation of the staff and HSC.  In regards to funding policy, the HSC presented two recommendations; one recommendation was approved and one was not approved.


Although the HSC has been in existence for ten years, we were only provided with information for the last two fiscal years.  During this time, it appears that the funding recommendations the HSC presented to the city council were scrutinized and sometimes amended or rejected by the council.  However, if the HSC has been making substantive funding recommendations to the Hayward City Council, which over an extended period of time have been regularly approved, the HSC is not an advisory body and the members of the HSC are "public officials" who are subject to the disclosure and disqualification provisions of the Act.


I trust this answers your questions.

Sincerely,

                            Jeff Marschner

                            General Counsel

                            By:  Jill Stecher

                                 Counsel, Legal Division
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