SUPERSEDED IN PART BY A-93-135 (Lanzone)
October 8, 1992

Michael Estrada

RICHARDS, WATSON & GERSHON

Thirty‑Eighth Floor

333 South Hope Street

Los Angeles, CA  90071‑1469

Re:  Your Request for Advice

Our File No. A‑92‑501

Dear Mr. Estrada:

This letter is in response to your request for advice regarding the duties of City of La Puente Mayor Louis R. Perez under the conflict‑of‑interest provisions of the Political Reform Act (the "Act").

QUESTIONS


1.  Under the provisions of the Act, may Mayor Perez participate in governmental decisions involving the proposed downtown specific plan?

2.  Would the answer to question 1 depend on whether a redevelopment project covering the same area as the downtown specific plan is also adopted?

CONCLUSIONS 

1.  The mayor must disqualify himself from participating in governmental decisions involving the proposed downtown specific plan if it is reasonably foreseeable that the decisions will have a reasonably foreseeable material financial effect on his source of income.

2.  A specific plan decision for a discrete portion of the redevelopment area is not considered a "redevelopment decision."  Thus, any decision on the specific plan would be considered as an independent decision to determine if there will be a reasonably foreseeable material financial effect on the mayor's economic interests.

FACTS

The city has retained consultants who are working with staff to develop a downtown specific plan for the City of La Puente.  The boundaries of the plan are currently proposed to be the old downtown commercial area of the city.  The general objective is to upgrade the downtown area into a viable commercial center.

The city has scheduled a joint meeting of the city council and planning commission on October 19, 1992.  At that meeting, the initial concept for the specific plan will be presented to the city council, the planning commission, and the public.  During this meeting, staff and the consultants will seek guidance from the council and the planning commission on the direction the specific plan should take.  No documents will be presented for approval at this meeting.  There will be additional meetings involving the specific plan before it is presented to the planning commission and ultimately to the city council for adoption.

You have advised us that a specific plan does not authorize a public agency to acquire property for the purpose of implementing the plan.  The plan is merely a planning document which the city hopes will guide new development.  It is anticipated that the plan will require that new development be constructed in conformity with the plan, but that existing buildings can be operated and repaired even though they are not consistent with the plan.  Furthermore, there is no amortization schedule that would require demolition of any building in the plan area.  Since the city will not have the power to condemn property to implement the plan, implementation will be dependent upon existing property owners constructing improvements in compliance with the plan or upon new developers acquiring property and constructing new buildings pursuant to the plan's objectives.  It is likely that it will be many years, if ever, before the plan is implemented.

Mayor Perez' wife is an employee of a retail clothing business located in the plan area and has received income in excess of $500 from her employer in the preceding twelve months.  The owner of the business also owns the building and real property on which the business is located.  The building houses one other storefront that is currently vacant.

The initial concept of the Specific Plan calls for the redesign of several blocks in the plan area to create central courtyards and to encourage pedestrian activity.  One of the blocks proposed to be redesigned is the block on which the business which employs Mrs. Perez is located.  Ultimate implementation of the redesign of that block would require the demolition of the building housing the business.  The building owner is not obligated to demolish the building, however.  The building and business could remain indefinitely if the property owner does not desire to construct a new building. 

In addition to the specific plan, the city staff is considering recommending adoption of a redevelopment project.  There is currently no redevelopment project in the city.  A redevelopment project which would have included the downtown area was overturned by referendum in 1991.  A redevelopment project may include the power of eminent domain.  In the event that both the specific plan and a redevelopment project that includes the power of eminent domain are adopted, and to the extent that financing is available, the specific plan would be more likely to be implemented.  However, the specific plan might be adopted without adoption of a redevelopment project.  

ANALYSIS

Section 87100 of the Act prohibits public officials from making, participating in making, or otherwise using their official position to influence governmental decisions in which they have a financial interest.  Section 87103 specifies that a public official has a financial interest in a decision, within the meaning of Section 87100, if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:

Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

Section 87103(c).

According to the information you have provided, Mayor Perez' spouse is an employee of a business entity located in the area designated for the specific plan.  Mrs. Perez has received in excess of $500 in the previous twelve months from her employer.  For purposes of the Act, an official has a community property interest in the income of the official's spouse.  (Section 82030(a).)  Thus, the business which employs his spouse has been a source of income of at least $250 to Mayor Perez.  This business is, therefore, a potentially disqualifying economic interest to Mayor Perez for purposes of Section 87103(c).

Foreseeability

As stated above, a public official is prohibited from participating in a decision which will have a reasonably foreseeable and material financial effect on his or her economic interests.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.) 

You have stated in your request for advice that it is anticipated that the specific plan will require that new development be constructed in conformity with the plan.  The plan would create central courtyards and encourage pedestrian activity.  You have advised us that the specific plan would upgrade the downtown area into a viable commercial center.  Presumably, the plan will result in an increase in property values as the area is improved and embellished.  

Implementation of the plan will also increase pedestrian traffic in the area potentially increasing the number of customers doing business with the mayor's source of income.  Accordingly, it is foreseeable that the mayor's source of income will be affected by governmental decisions regarding the specific plan.  If the effect of decisions related to the specific plan will be material, the mayor's disqualification will be required.

You have also stated that city staff is considering recommending adoption of a redevelopment project which would include the area designated for the specific plan.  A specific plan decision for a discrete portion of a redevelopment area is not considered a "redevelopment decision" as set forth in Regulation 18702.1(a)(3)(D) or Regulation 18702.3(e).  Thus, any decision regarding the specific plan would be considered as an independent decision to determine if there will be a foreseeable material financial effect on the mayor's economic interests.  (In re Owen (1976) 2 FPPC Ops. 77; Marston Advice Letter, No. A‑89‑120; Rosenthal Advice Letter, No. I‑89‑406.)

Materiality

The materiality of the financial effect of a decision depends on the nature of the decision and on the economic interests involved.  (Regulation 18702.)  The mayor's source of income, a business entity, will be affected indirectly by the pending decisions.  Regulation 18702.2 sets the standards for determining materiality with respect to a business entity which will be affected indirectly by a pending governmental decision.

For a business entity which has net tangible assets of at least $4,000,000, and had pre‑tax income for the last fiscal year of at least $750,000, with net income from that period of at least $400,000, the effect of a decision is material if:

(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $30,000 or more; or

(2)  The decision will result in the business 

entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $7,500 or more; or

(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $30,000 or more.

Regulation 18702.2(f).

For a smaller business entity, the effect of a decision is material if:

(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.

Regulation 18702.2(g).

Accordingly, Mayor Perez must disqualify himself from participating in any specific plan decision which will affect the business which is a source of income to him in the amounts stated above.  We cannot determine the magnitude of the financial effect of the pending decisions on the mayor's source of income.  We must leave this factual determination of materiality to you and the mayor within the guidelines provided above.  

To determine the value of the assets of the business, which include real property interest, you may wish to consider the factors in Regulation 18702.3(d).  While this regulation is technically not directly applicable, it may be useful for purposes of determining whether the pending decisions will result in increases or decreases in property values.  

"Public Generally"

Even if you determine that the effect of the pending decisions on the mayor's source of income will be material, disqualification will not be required if the effect of the decision on the mayor's source of income is not distinguishable from the effect on the public generally.  For the "public generally" exception to apply, a decision must affect the official's interests in substantially the same manner as it would affect a significant segment of the public of the official's jurisdiction. (Regulation 18703.)  

It would appear that decisions regarding the specific plan will affect a small business district in the city but will not have any effect on a significant segment of the population of the city.  Thus, the "public generally" exception would not apply.

Bifurcation

We have previously advised that large and complex decisions may, under certain circumstances, be divided into separate decisions so that an official who has a disqualifying interest in one component of the decision may still participate as to other components in which he or she has no financial interest.  (Merkuloff Advice Letter, No. I‑90‑542; Huffaker Advice Letter, No. A‑86‑343.)  

If the specific plan is segmented so that the various decisions are considered separately, the following procedure may be used to permit the mayor to participate in some of the decisions: 

1.  The decisions for which the mayor has a disqualifying financial interest must be segregated from the other decisions; 

2.  The decisions for which the mayor is disqualified must be considered first, and a final decision reached without his participation; 

3.  Once a decision has been made on the portions of the specific plan for which the mayor has a disqualifying interest, the mayor may participate in subsequent deliberations regarding other portions of the specific plan, so long as:  (1) those deliberations do not result in a reopening or in any way affect the decision from which the mayor was disqualified, and (2) those decisions will not have a material financial effect on the mayor's economic interest.  (Huffaker Advice Letter, supra.)

Future decisions to implement the specific plan may also be analyzed separately with respect to foreseeability and materiality under some circumstances.  (In re Owen (1976) 2 FPPC Ops. 77.)  However, once all the specific decisions have been finalized, the final vote to adopt or reject the plan will not require disqualification so long as the plan is not modified at that time.  (Marino Advice Letter, No. I‑89‑291.)  However, if at the time the specific plan is considered, incremental decisions regarding specific parcels of land or areas of the downtown area covered by the plan are raised, each one would constitute a separate governmental decision which must be analyzed to determine if disqualification is required.  (Section 87100; Section 87103; Regulation 18700.)  

We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322‑5901.\

Sincerely,

Scott Hallabrin

Acting General Counsel

By:  Blanca M. Breeze

Counsel, Legal Division
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