





October 8, 1992

Honorable Deborah Ruddock

City Councilmember

City of Half Moon Bay

City Hall

P.O. Box 338

Half Moon Bay, CA  94019






Re:
Your Request for Informal Assistance


Our File No. I-92-507

Dear Councilmember Ruddock:


This is in response to your letter requesting advice regarding your duties, and those of Councilmember David Iverson, under the conflict-of-interest provisions of the Political Reform Act (the "Act").  You confirmed in our telephone conversation of October 7, 1992, that Councilmember Iverson has authorized you to make this request on his behalf.


Since you have only provided a general description of the decision in question, we are treating your request as one for informal assistance.  Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)

QUESTION


May you and Councilmember Iverson participate in Half Moon Bay City Council and Redevelopment Agency decisions pertaining to the renewal of the city's contract with Burns and Watry, the redevelopment consultant for the city, despite owning property in the redevelopment area?

CONCLUSION


So long as the contract decision regarding Burns and Watry is merely an implementation decision which will not affect the existence of the redevelopment project as a whole, and will not independently materially affect any of your economic interests or those of Councilmember Iverson, both of you may participate in the decision.  

FACTS


The facts are similar to those set forth in our Hawkins Advice Letter, A-92-070.  In that letter we advised you, Councilmember Iverson, and Councilmember Pastorino regarding potential conflicts of interest in a city council decision to adopt a specific plan for the Northwest Wavecrest subarea, an area within the city's redevelopment study area.  Both you and Councilmember Iverson own real property as personal residences within the redevelopment area and adjacent to the subarea in question in the Hawkins Advice Letter.


The city retained the firm of Burns and Watry to provide consultation services regarding the redevelopment project as a whole.  On September 24, 1992, the contract between the city and Burns and Watry expired.  The city council is currently considering the disposition of the contract with Burns and Watry.  You have asked whether your personal residence, or the residence of Councilmember Iverson, both of which are located in the redevelopment study area, would be deemed disqualifying financial interests under the Act.

ANALYSIS

1.  Economic Interests


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  





Section 87103(b).


Both you and Councilmember Iverson own real property as personal residences within the redevelopment area.  Presumably, you each have an interest in your respective real property of $1,000 or more.  Thus, neither of you may participate in any governmental decision which will have a foreseeable and material financial effect on your respective real property.


The standard for materiality applicable to real property is dependent on whether the real property is directly involved in a decision or indirectly involved.  (Regulation 18702.)  If the decision directly affects the official's property interests, disqualification is required.  (Regulation 18702.1.)  


Regulation 18702.1(a)(3)(D) provides that an official's real property interest is directly involved in a decision if:


The decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.





Regulation 18702.1(a)(3)(D).


Thus, the effect of major redevelopment decisions pertaining to a redevelopment area that encompasses an official's own real property is deemed to have a material financial effect on the property and the official may not participate.


You have asked about a redevelopment decision not listed in Regulation 18702.1.  You have asked whether you may participate in a decision to renew or terminate a contract with Burns and Watry, the firm that serves as a consultant to the city.


Generally, each governmental decision must be analyzed independently to determine if there will be a foreseeable material financial effect on an official's economic interests.  (In re Owen (1976) 2 FPPC Ops. 77.)  Thus, even if it is determined that an official has a conflict of interest with respect to a project as a whole, some future decisions may be merely implementation decisions which are separable from the decisions concerning the project as a whole.  (Wachob Advice Letter, No. I-91-464.)  


In the Athan Advice Letter, No. A-86-094, we advised:


[W]e conclude that Mayor Bennett must disqualify himself from participating in decisions of the San Ramon City Council/Redevelopment Agency concerning the proposed Crow Canyon area.  However, we emphasize that this conclusion applies only to the major policy decisions about the project, such as project boundaries, financing decisions, approval of the environmental impact report, types of uses, and major public improvements in the project area.  Once the basic policy decisions have been reached, Mayor Bennett may participate in the decisions which implement, but do not change these policies.


For example, if the City Council/Redevelopment Agency votes to conduct an environmental impact report (a basic decision from which Mayor Bennett must disqualify himself), Mayor Bennett may participate in the decision to choose the engineer or consultant to whom the City will award the contract to perform the EIR.  We caution, however, that most implementation decisions in which Mayor Bennett may participate will not occur until some time after the plans for the Crow Canyon Area project have been approved.  Furthermore...Mayor Bennett must examine each decision to determine if there are specific facts which require a contrary conclusion.  







Emphasis added.


In addition, in the Vickers Advice Letter, No. A-84-302, we addressed the question of whether an official who had an economic interest in an oil company which was involved in a school board decision to relocate a school could participate in other related decisions.  We advised that the official could not participate in the other decisions if "the matter under consideration by the Board of Trustees is of such significance to the implementation of either the school relocation plan or the processing facility construction plan that it is reasonably foreseeable that the decision of the Board of Trustees could result in termination of the agreement between the Board of Trustees and the oil companies or a significant modification of the agreement."  In other words, decisions that are interlinked to major decisions for which an official has a disqualifying conflict of interest may not be analyzed separately in applying the conflict-of-interest provisions of the Act.


Thus, you and Councilmember Iverson may participate in the contract decision so long as both of the following apply:


1.  The approval or disapproval of the contract will not result in the termination or a significant modification to the redevelopment project as a whole.  For example, if the rejection of the contract could result in significant delays in the project while a new firm is selected, the contract decision may be too interlinked to the redevelopment decisions for you or Councilmember Iverson to participate.


2.  Neither you nor Councilmember Iverson have any other economic interest which will be independently materially affected by the implementation decisions.  For example, either an investment in Burns and Watry, or receipt of income from the firm would create a conflict of interest with respect to decisions affecting the firm.  If this were the case, the fact that the decision will not affect the redevelopment project or your real property would be irrelevant.


We do not have sufficient facts to determine if the two conditions set forth above will be met with regard to the contract decision in question.  However, if the conditions are met, both you and Councilmember Iverson may participate.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.






Sincerely,






Scott Hallabrin

Acting General Counsel

By:
John W. Wallace


Counsel, Legal Division

