

November 9, 1992

Charles J. Williams

Williams & Woods

1320 Arnold Drive, Suite 160

Martinez, CA  94553



Re:  Your Request for Assistance




Our Advice File No. I-92-518

Dear Mr. Williams:


This is in response to your letter requesting advice on behalf of Mr. James Roethe, member of the Orinda Planning Commission, concerning his duties under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since you are seeking general assistance and not inquiring about a specific decision before the planning commission, your letter is considered a request for informal assistance.

QUESTION


Can Mr. Roethe participate in governmental decisions regarding real property in which Bank of America, Mr. Roethe's employer, holds a first deed of trust as security on an outstanding loan?

CONCLUSION


The conflict-of-interest provisions of the Act will prohibit Mr. Roethe's participation in the decision if it is reasonably foreseeable that the decision will have a material financial effect on his employer, Bank of America.

FACTS


Mr. James Roethe is a member of the Orinda Planning Commission.  He is employed by Bank of America as the director of litigation.  As an officer of the bank, he receives income in the form of a salary and is also entitled to receive options to acquire stock in Bank of America.  The Bank of America is a Fortune 500 corporation.


The Orinda Planning Commission is processing an application for the development of a project in the Gateway Valley area of the City of Orinda.  The applicant in the proposal is Pacific New Wave Corporation.  The project consists of approximately 978 acres and proposes a conference center, golf course facilities, multiple family units, single family lots and permanently protected open space.  


Security Pacific Bank loaned $6.5 million to Pacific New Wave Corporation, secured by a first deed of trust on 499 of the 978 acres.  Security Pacific Bank merged with the Bank of America so now the loan is held in the loan portfolio of the Bank of America.


Future decisions before the planning commission consist of requests to amend the Orinda General Plan in order to conform with the project, the preparation and recommendation for adoption of a specific plan for the Gateway Valley, the rezoning of property in the Gateway Valley to permit development of a project, the subdivision of the property into separate parcels and the processing of a development agreement.  The planning commission participates in each of these steps.

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  


Under Section 87103, an official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:



(a)  Any business entity in which the public 


official has a direct or indirect investment worth one thousand dollars ($1,000) or more. 


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


Bank of America is Mr. Roethe's employer and as such, is a source of income to him.  While the developer, Pacific New Wave Corporation, is a source of income to Bank of America, it is not a source of income to the planning commissioner.  Thus,

Mr. Roethe would have to disqualify himself from participating in any decision which will have a material financial effect on his employer, Bank of America.

Foreseeability


Whether the financial effects of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Commission (1987) 196 Cal.App.3d 938; In re Thorner (1975) 1 FPPC Ops. 198.)  


Mr. Roethe need not disqualify himself from decisions involving the bank's borrowers, unless there is some unusual situation in which the decision will foreseeably affect the bank itself.  (Burnham Advice Letter, No. A-82-039.)

Materiality


However, you would only have to disqualify yourself if the foreseeable effect on your economic interest is also material.  The Commission has adopted a series of regulations which provide guidance concerning whether the foreseeable financial effects of a decision are material.  (Regulation 18702.)  These regulations apply different standards depending on whether the decision will directly or indirectly affect your economic interest.  


For example, Regulation 18702.1 provides that the effect of a decision is material if a source of income to a public official of $250 or more in the preceding 12 months is directly involved in a decision before the official's agency.  A person or business entity is directly involved in a decision before an official's agency when that person or entity, either personally or by an agent:  


(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;


(2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.


(3)  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.






Regulation 18702.1(b). 


Bank of America, which is a source of income to Mr. Roethe, is not directly involved in the decisions before the planning commission.  Since the developer initiated the proceeding, the bank is affected indirectly by the decision.  (MacAllister Advice Letter, No. I-89-537.)


When a business entity which is a source of income to a public official would be indirectly affected by a decision, the appropriate standards for determining materiality are those of Regulation 18702.2 (copy enclosed).  The effect of a decision is material as to a business entity such as Bank of America if any of the following applies:


(1)  The decision will result in an increase or decrease to the gross revenues for a fiscal year of $250,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 500 largest U.S. industrial corporations or the 500 largest U.S. nonindustrial corporations, in which case the increase or decrease in gross revenues must be $1,000,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $100,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 500 largest U.S. industrial corporations or the 500 largest U.S. nonindustrial corporations, in which case the increase or decrease in expenditures must be $250,000 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $250,000 or more, except in the case of any business entity listed in the most recently published Fortune Magazine Directory of the 500 largest U.S. industrial corporations or the 500 largest U.S. nonindustrial corporations, in which case the increase or decrease in assets or liabilities must be $1,000,000 or more.





Regulation 18702.2(a)


Thus, Mr. Roethe would have to disqualify himself from participating in decisions if the decisions would increase or decrease gross revenues of the bank by $1,000,000 or more for a fiscal year, increase or decrease expenditures of $250,000 or more for a fiscal year, or increase or decrease assets or liabilities by $1,000,000 or more.


The $6.5 million loan which the bank holds is secured by 499 acres of the entire 978 acre site.  An appraisal of the entire 978 acre site put the fair market value as of November 1991 at $26,900,000.  It is your belief, based upon the appraisal, that the present value of the 499 acres exceeds the amount of the loan.  You stated that it appears that any decision of the planning commission would not affect the value of the property in a manner which would materially affect the bank. 


You also discussed with representatives of the bank whether the decision before the planning commission would affect the bank's ability to obtain repayment of the loan.  It is your contention that since the value of the property securing the loan equals or exceeds the amount of the loan, the bank's ability to obtain repayment of the loan would not be affected.  You also inquired with the bank as to the possible expenses incurred by the bank in the event it foreclosed on the property.  You stated that Civil Code Section 1924d(b) imposes a cap on foreclosure costs of 1% of the loan amount.  This would amount to $65,000.  Additional costs, such as litigation, could increase the costs to the bank, however, you indicated that these events are not reasonably foreseeable.  Representatives of the bank concurred with your analysis and conclusion.  It is their opinion that the financial effect on the bank would not reach the threshold amounts.


The issues of materiality and foreseeability are factual issues that the Commission cannot determine.  The determination of whether or not a decision will have a material financial effect on Bank of America rests with Mr. Roethe.  However, so long as there is no material financial effect, Mr. Roethe would be able to participate in decisions concerning the development of the project by Pacific New Wave Corporation.

