

October 22, 1992

Jeffrey Tuttle

Office of the County Counsel

County of Calaveras

Government Center

San Andreas, CA  95249



Re:  Your Request for Informal Assistance




Our File No. I-92-519

Dear Mr. Tuttle:


You have requested advice under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since you are seeking general assistance and not inquiring about a specific decision, your letter is considered a request for informal assistance.  This request for advice is on behalf of Gerry Conway, candidate for Calaveras County Supervisor.


This letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)

QUESTION


1.  Would a county supervisor be allowed to participate in negotiations and decisions affecting the wages, benefits and working conditions of county employees if the supervisor's spouse is the union representative?


2.  Could the county supervisor hear grievances or disciplinary actions before the Board if her spouse represented the county employee who was the subject of the hearing?

CONCLUSION


1.  The county supervisor may participate in negotiations or decisions affecting the wages and benefit packages for county employees.


2.  The county supervisor may hear grievances or disciplinary actions concerning county employees even if her spouse represented the employee.

FACTS


The spouse of a candidate for Calaveras County Supervisor is employed by Operating Engineers Local Union #3 (OE3).  The Calaveras County Employees Association (CCEA) is affiliated with OE3.  Approximately 180 members of the CCEA pay dues of $22 a month to OE3.  The spouse of the candidate is assigned by OE3 as the union representative of the CCEA.  In a telephone conversation, you indicated that both CCEA and OE3 are nonprofit entities.


The spouse's salary and benefits are set and paid for by OE3.  You have stated in your letter that CCEA has no control over the amount of his salary or benefits.  He receives no compensation directly from CCEA.  As the union representative he, among other things, assists CCEA in negotiating its contract with the Board of Supervisors regarding wages, benefits and working conditions, represents members of the union in grievances with the county, represents CCEA members in disciplinary hearings, etc.  


In January of 1993, the board of supervisors will be negotiating a new wage and benefit package with CCEA.  You are asking if the candidate for supervisor is elected, will she be prohibited from participating in decisions in those negotiations if her spouse is the union representative?

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  


An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


"Income" means a payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, proceeds from any sale, loan, forgiveness or payment of indebtedness received by the filer, reimbursement for expenses, per diem, or contribution to an insurance or pension program paid by any person other than an employer, and including any community property interest in the income of a spouse.  Income also includes an outstanding loan.  (Section 82030(a).)  


Section 82030 provides that the income of an individual also includes any community property interest in the income of a spouse.  Consequently, if any person or business has been a source of income to a public official of $250 or more, or to the public official's spouse of $500 or more within the 12 months preceding a governmental decision, the source of income is a potentially disqualifying economic interest as defined in Section 87103.  


The Operating Engineers Local Union #3 sets the salary and benefits of the candidate's spouse.  OE3 provides his office space, clerical support, travel and other expenses.  He receives no compensation directly from CCEA.  Thus, OE3 is a source of income to the spouse, and the candidate would have a community property interest in that income.  


However, since OE3 is not a business entity, the spouse does not have an investment interest in OE3.  Any clients of OE3 are not sources of income to the spouse or the candidate. 


The negotiations for a wage and benefit package will be between the board of supervisors and the CCEA.  The end result of those negotiations will affect the members of the CCEA, i.e., the county employees.  Based on the facts provided, it does not appear that the decisions concerning the negotiations will have any financial effect on OE3.  If the spouse's source of income will not be affected by the decisions, the disqualification provisions of the Act do not apply.  (Gangemi Advice Letter, No. A-83-280.)


In addition, it would not be a conflict of interest for the supervisor to hear grievances or disciplinary actions if her spouse represented the county employee.  The resolution of such matters would affect the county employee, rather than OE3.


Consequently, should the candidate be elected to the board of supervisors, she would not be prohibited from participating in negotiations or decisions which affect the county employees under the CCEA contract.  Nor would she be prohibited from arbitrating grievances or disciplinary actions against county employees if OE3 represents the employee.


If, at any time the supervisor might have a conflict of interest in decisions of the board of supervisors, this must be determined on a decision-by-decision basis.


I trust this resolves any concerns you may have with regard to this candidate.  If I can be of further assistance, please do not hesitate to call me at (9l6) 322-5901.



Sincerely,



Scott Hallabrin



Acting General Counsel



By: 
Jeanette E. Turvill




Political Reform Consultant




Legal Division

JET/jt

