November 3, 1992

Cecil O. Hensley

P.O. Box 176

Waterford, CA  95386-0176

John Hettinga

5655 Woodland Avenue

Modesto, CA  95351

                        Re:  Your Request for Advice

                   Our File No. A-92-525 

Dear Messers. Hensley and Hettinga:


You have requested advice regarding your duties under the conflict-of-interest provisions of the Political Reform Act (the "Act").  You are both members of the Board of Directors of the Modesto Irrigation District.


Although the Act may not require disqualification from a particular decision, other statutory provisions, such as Government Code Section 1090, may restrict your ability to participate in the decision.  Since this section is not under our jurisdiction, please consult the Attorney General's office.

QUESTION


Under the Act, may you participate in a decision to amend the Modesto Irrigation District Retirement Plan and establish a separate retirement plan for the directors?

CONCLUSION


Under the Act, you may participate in the decision to amend the district's retirement plan since retirement benefits are considered part of your local government salary, which is exempt from the definition of income.

FACTS


Mr. Hensley is an elected member of the Board of Directors of the Modesto Irrigation District ("district") and is also a retired employee of the district.  Mr. Hettinga is a member of the Board of Directors and an employee with the district who plans to retire.  Under the present district retirement plan, a director is considered an active employee.  Therefore, directors who are  retired employees are unable to receive their retirement benefits.  The board of directors are included in the plan, but they can amend it to remove themselves and establish a separate "Retirement Plan for Directors of the Modesto Irrigation District."

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  


An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  

                           (Section 87103)


Section 82030(b)(2) exempts salary or per diem received from a state, local, or federal government agency from the definition of income.  Furthermore, the Commission has held that pension benefits received from a county are not income within the meaning of Section 82030(a).  In the Moore opinion, the Commission noted:


When an employee agrees to work for the county, he is entitled to certain benefits which comprise his compensation.  He receives, for example, a monthly salary, vacation and sick leave and retirement benefits .... [A]s the California Supreme Court has observed, retirement benefits, such as a pension, "do not represent the beneficent (sic) gratuities of the employer; they are, rather, part of the consideration earned by the employee."  In other words, the pension payment serves as a renumeration for services rendered by the employee ...." A pension, therefore, is essentially a type of deferred salary whereby an employee agrees to receive a smaller payment while working in exchange for the security of receiving the remaining portion of his compensation after he retires.


In re Moore, (1977 3 FPPC Ops. 33, 36 (citations and footnote omitted, emphasis added.)


In addition, Regulation 18700(d) sets forth an exception which states that making or participating in making a governmental decision shall not include:

(3) Actions by public officials, employees, or employee representatives relating to their compensation or the terms or conditions of their employment or contract.


Also, Regulation 18702.1(c)(1) states that an official does not have to disqualify himself from a governmental decision if
the decision only affects the salary or per diem the official or his or her spouse receives from a state or local government agency.


Since your retirement benefits are considered part of your government salary, you may participate in the decision to amend the retirement plan and establish a separate plan for the directors.


Should you have any further questions, you may contact me at  (916)  322-5901.

Sincerely,

                            Scott Hallabrin

                            Acting General Counsel

                            By:  Jill Stecher

                                 Counsel, Legal Division
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