




December 14, 1992

Alan D. Gross

City Attorney

City of Bell Gardens

3800 Alameda Avenue, Suite 1150

Burbank, CA  91505






Re:  Your Request for Advice







Our File No. I-92-530

Dear Mr. Gross:


This letter is in response to your request for advice under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your request is general in nature we treat your letter as a request for informal assistance pursuant to the provisions of Regulation 18329.


In one of your letters dated October 6, 1992, you ask whether under the provisions of the Act there is a conflict of interest if you represent the City of Bell Gardens in civil litigation involving four former city councilmembers and one of the present councilmembers.  The conflict-of-interest laws under the Act do not prevent you from representing the City of Bell Gardens in litigation.  Other laws relating to your professional conduct and responsibilities may apply.  However, we do not advise on laws outside of the jurisdiction of the Fair Political Practices Commission (the "Commission").

QUESTION


 Under the provisions of the Act, may one of the councilmembers of the City of Bell Gardens who has an investment interest in a limited partnership participate in decisions that have a material financial effect on the general partner of the limited partnership?

CONCLUSION


The councilmember may not participate in city council decisions if it is reasonably foreseeable that the decisions will have a material financial effect on the general partner of the limited partnership, or any of the general partner's economic interests.

FACTS


You have been the City Attorney of the City of Bell Gardens which is in the County of Los Angeles since March, 1992.  The City Council of the City of Bell Gardens is comprised of five councilmembers.  Four of the five councilmember took office in March, 1992.  The fifth councilmember has held office prior to June, 1991. 


One of the city councilmembers, Councilmember A, first became a member of the city council in March, 1992.  Approximately five years earlier he made an investment and purchased 4 of 100 limited partnership interests in a Riverside County limited partnership, Limited Partnership X.  Limited Partnership X was organized for the sole purpose of raising money to purchase property in Riverside County, developing the property, and then operating the developed property as a legal card casino.  The land has been purchased but has never been developed because the limited partnership never received the legal authority necessary to operate the card casino.  


The general partner of Limited Partnership X is a corporation owned and controlled by Individual G.  It has always been anticipated that Individual G would be the individual who would be the general manager and chief operating officer of the Riverside County card casino, if it was ever developed and licensed.


The City of Bell Gardens' largest taxpayer is a licensed card casino that is owned and operated by two partnerships, Partnership Y and Partnership Z.  Partnership Y is the operating partner of the casino and Individual G is also the general partner of Partnership Y.  Therefore, Individual G is the chief operating officer of the Bell Gardens card casino, the general partner of Partnership Y, and the general partner of Partnership X.


Occasionally, matters pertaining to the Bell Gardens card casino come before the Bell Gardens City Council.  Such matters in the past have commonly pertained to use of the property, building permits, and the club's lease or use of adjacent city property.  

ANALYSIS 


Section 87100 prohibits public officials from making, participating in making, or otherwise using their official position to influence a governmental decision in which they have a financial interest.  As City Attorney for the City of Bell Gardens you are a public official.  (Section 82048.)  The five members of the city council are also public officials.

Economic Interests


Section 87103 specifies that an official has a financial interest in a governmental decision, within the meaning of Section 87100, if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.


You seek general guidance to determine whether there is any conflict of interest involving Councilmember A and Partnership Y in relation to governmental decisions which may impact the City of Bell Gardens card casino.  In other to make this determination, it must be ascertained whether Individual G is an "economic interest" to Councilmember A by virtue of their partnership relationship in the property located in Riverside County through Partnership X.


Regulation 18706 provides that an official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on a business entity which is a parent or subsidiary of, or is otherwise related to, a business entity in which the official has a financial interest.  It would appear, based on the facts you have provided, that Partnership Y is an "otherwise related business entity" since there is shared management and control between Partnership X and Partnership Y through

Individual G.  (Regulation 18236(b)(2).)


Furthermore, the Commission has advised that an individual's investment in a limited partnership is also an investment in the general partner of the limited partnership.  (In re Nord (1983) 8 FPPC Ops. 6 (copy enclosed) and the Green Advice Letter No. I-92-556.)  In Nord, the Commission concluded that an investment by a limited partner in a partnership constituted an investment interest in each controlling general partner of the partnership. 


Thus, a public official must disqualify himself or herself from participating in decisions which will foreseeably have a material financial effect on the partnership or on the general partner as an individual.  In addition, a public official must disqualify himself or herself from participating in decisions which will foreseeably have a material financial effect on any other business entity in which the general partner acts as a controlling general partner or controlling shareholder.  (Green Advice Letter, supra.)  


For purposes of our analysis we assume that Councilmember A's investment in the limited partnership is greater than $1,000 and that the limited partnership has not dissolved.  Thus, Councilmember A, the limited partner, has an interest in Individual G, the general partner, as between a limited partner and a general partner.  Our conclusion recognizes that a limited partner has an interest in ensuring the financial well-being of his general partner.  Accordingly, Councilmember A may not participate in decisions of the city when his business partner, Individual G, appears before the city to represent either his own interests or any other business entity in which Individual G acts as a controlling general partner or a controlling shareholder.


In summary, under the hypothetical you have presented, the facts indicate that Individual G is a controlling general partner in Partnership Y.  By virtue of Councilmember A's partnership relationship with Individual G, Councilmember A has an economic interest in Individual G.  Thus, Councilmember A may not participate in any governmental decisions which will foreseeably and materially affect Partnership X, Partnership Y, Individual G, or any other of Individual G's economic interests as discussed above directly or indirectly.


The Commission has adopted regulations which provide guidelines to determine whether the effect of a governmental decision is material.  For your convenience, we are enclosing copies of the regulations which set out the appropriate standards for determining materiality.  Should you have specific questions regarding a particular governmental decision, do not hesitate to call me at (915) 322-5901.\  






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Luisa Menchaca







Counsel, Legal Division

SH:LM:92530

Enclosures

