





November 25, 1992

Jeffrey J. Bosshard

Attorney at Law

123 Jewell Street

Santa Cruz, CA  95060







RE:  Your Request for Advice








Our File No. I-92-532

Dear Mr. Bosshard:


You have requested advice under the conflict of interest reporting provisions of the Political Reform Act (the "Act").1  Because you have not identified the person on whose behalf you are requesting advice, we consider your request as one for informal assistance pursuant to Regulation 18329(c).2

FACTS



You have a client who is a city council member.  Your client receives rental income from an apartment located above the garage of his principal place of residence.  

QUESTIONS


1.  Should the apartment be reported as an investment on the official's statement of economic interests (Form 721)?


2.  Is the rental income reportable on Schedule D - Income?

CONCLUSION


1.  The apartment is not a reportable investment.  However, that portion of the real property which is not utilized exclusively as the official's personal residence is reportable on Schedule B - Interests in Real Property if its value is $1,000 or more.

______________________________

1
Government Code Sections 81000-91015.  All statutory references are to the Government Code unless otherwise indicated.  Commission regulations appear at 2 California Code of Regulations Section 18000, et seq.  All references to regulations are to Title 2, Division 6 of the California Code of Regulations.

2
Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c).)
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2.  Rental income is reportable on Schedule D - Income.  However, the name(s) of the tenant(s) is not reportable unless the pro rata share of the total rental income received during the reporting period from a single source is $10,000 or more.  In that case, the name of the source of rental income must be disclosed on Schedule H-3 - Income From Rental Property.

ANALYSIS


The term "interest in real property" includes any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property which is located in the public official's jurisdiction and is owned directly, indirectly or beneficially by the public official, if the fair market value of the interest is $1,000 or more.  (Section 82033.)  However, for purposes of disclosure, an interest in real property does not include the principal residence of the filer or any other property which the filer utilizes exclusively as a personal residence.  (Section 87206(f).)


Because your client rents out a portion of his principal residence, that portion which is used as rental property must be disclosed.  To determine the value of rental property, the official should determine the fair market value per square foot of the principal residence and multiply that figure by the square footage of rental space.  If the value of the rental space is $1,000 or more, the rental property is reportable on Schedule B - Interests in Real Property.


Secondly, you asked whether the rental payments are reportable income.  Section 82030 defines "income" as:


. . . a payment received, including but not limited to any salary, wage, dividend, interest, rent, proceeds from any sale . . .








(Emphasis added.)


 The gross rental payments from the property must be reported on Schedule D - Income.  In addition, if the official's pro rata share of the total gross rental income totals $10,000 or more from any single source during a reporting period, the name(s) of the tenant(s) must be disclosed on Schedule H-3 - Income From Rental Property.  (Section 82030(b)(2).)
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If you have any additional questions, please feel free to contact me at (916) 322-5662.







Sincerely,







Scott Hallabrin







Acting General Counsel







By:  Linda Moureaux








Political Reform Consultant

