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November 3, 1992

Richard R. Rudnansky

Petaluma City Attorney

RUDNANSKY, THOMSEN & VARNER

900 College Avenue, Suite 8

Santa Rosa, CA  95404

Re:  Your Request for Advice

Our File No. A‑92‑534

Dear Mr. Rudnansky:

This letter is in response to your request for advice regarding the duties of Petaluma City Councilmember Bonnie Nelson under the conflict‑of‑interest provisions of the Political Reform Act (the "Act").

Please note, however, that our advice to you is limited to the provisions of the Political Reform Act.  Other provisions of law, such as Section 1090 of the Government Code or the general doctrine of incompatible offices may have some bearing on this matter.  We suggest that you contact the Office of the Attorney General for advice as to these matters.

QUESTIONS

1.  Would Ms. Nelson's appointment to the board of directors of the Burbank Housing Development Corporation ("BHDC") create a conflict of interest and/or invalidate any decision of the City Council of the City of Petaluma pertaining to a BHDC project within the city limits?

2.  What disclosure would be required by Ms. Nelson as a member of the board of directors of BHDC and as a member of the City Council of the City of Petaluma?

CONCLUSIONS

1.  Under the provisions of the Act, Ms. Nelson's appointment to the board of directors of BHDC would not create a conflict of interest and/or invalidate any decision of the Petaluma City Council pertaining to a BHDC project within the city limits.  However, if appointed to the board of directors of BHDC, 

Ms. Nelson would be required to disqualify herself from participating in governmental decisions which would foreseeably and materially affect her economic interests, as discussed below. 

If a court of law determines that a violation of the Act has occurred, and that the official action might not otherwise have been taken or approved, the court may set the official action aside as void.  (Section 91003.)

2.  As a member of the city council, Ms. Nelson must disclose investments, interests in real property and sources of income located in the jurisdiction of the City of Petaluma in her annual Statement of Economic Interests.  As a member of the board of directors of BHDC, a public entity, her disclosure requirements would be governed by the conflict of interest code of BHDC.

FACTS

BHDC, a public entity, was formed in 1980 by action of the Sonoma County Board of Supervisors.  BHDC was formed for the purpose of implementing portions of the housing element of the 1978 Sonoma County general plan through joint housing construction and rehabilitation ventures with the Sonoma County Housing Authority and other public agencies including the City of Petaluma.  BHDC's responsibilities in these areas continue through the 1989 general plan.

BHDC's articles of incorporation direct it to engage in activities designed to increase housing and economic opportunities for low and moderate income persons, and to engage in community development projects.

Councilmember Nelson is currently a month‑to‑month tenant in one of the affordable housing projects developed by BHDC within the limits of the City of Petaluma.  The project consists of a 24‑unit rental development, Madrone Village, which is owned by a limited partnership in which BHDC has a one percent interest and is the managing general partner. 

From time to time, BHDC appears before the Petaluma City Council seeking environmental and zoning approvals for affordable housing projects within the City of Petaluma, requesting and receiving in lieu housing fees and other considerations such as waiver of application fees to assist BHDC in the development and construction of affordable housing both rental and owner‑occupied units.  In many instances, BHDC and the city enter into agreements or contracts relating to affordability restrictions with respect to tenants and purchasers of BHDC units.

A member of the Sonoma County Board of Supervisors wishes to appoint Ms. Nelson to the board of directors of BHDC.  Pursuant to this appointment, Ms. Nelson would hold that position concurrent with her position as a City of Petaluma Councilmember.

ANALYSIS

Question 1

Incompatible Offices

The Act does not prohibit a public official from holding multiple public offices, either within a single agency or with different agencies.  However, the conflict‑of‑interest provisions of the Act (Section 87100 et seq., discussed below) do prohibit a public official from participating in a governmental decision which will have a reasonably foreseeable and material financial effect on his or her economic interests.  (Williams Advice Letter, No. I‑92‑287.)  Thus, under the provisions of the Act, Ms. Nelson may hold both positions concurrently.  However, if a court of law determines that a violation of the conflict‑of‑interest provisions of the Act has occurred, and that the official action might not otherwise have been taken or approved, the court may set the official action aside as void.  (Section 91003.) 

Conflicts of Interest

Section 87100 prohibits public officials from making, participating in making, or otherwise using their official position to influence a governmental decision in which they have a financial interest.  As a member of the City of Petaluma City Council, Ms. Nelson is a public official.  (Section 82048.)

Economic Interests

Section 87103 specifies that an official has a financial interest in a governmental decision, within the meaning of Section 87100, if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official, or on a member of the official's immediate family, or on:

(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  

(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  

For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10‑percent interest or greater.

Foreseeability

The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  To be foreseeable, the effect of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989‑991; Witt v. Morrow (1977) 70 Cal.App.3d 817; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)

You have advised us that Ms. Nelson is currently a tenant in one of the affordable housing projects developed by BHDC within the limits of the City of Petaluma.  Section 82033 provides that an "interest in real property" includes any leasehold, beneficial or ownership interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official if the fair market value of the interest is $1,000 or more.  The value of a leasehold interest is the amount of rent owed during a 12‑month period.  (Regulation 18729(b).)  However, the terms "interest in real property" and "leasehold interest" do not include the interest of a tenant in a periodic tenancy of one month or less.  (Regulation 18233.)  Thus, since Ms. Nelson has a month‑to‑month tenancy rather than a lease, she does not hold a potentially disqualifying interest in real property for purposes of Section 87103(b). 

Although Ms. Nelson does not have an interest in real property for purposes of the Act, other economic interests may require her disqualification.  Section 87103 requires public officials to disqualify themselves from participating in a governmental decisions when it is reasonably foreseeable that the decision will have a material effect on the official.  Thus, 

Ms. Nelson must disqualify herself from participating in governmental decisions which will result in her personal expenses, income, assets (other than interests in real property), or liabilities increasing or decreasing by at least $250.  (Regulation 18702.1(a)(4).)  This might be the case, for example, if a governmental decision affected the amount of rent she currently pays.

Business entities also become economic interests of an official if they are sources of income to the official or if the official is a director, officer, partner, trustee, employee, or holds any position of management with the business entity.  (Section 87103(d).)  Section 82005 defines "business entity" as an organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association.  A local government agency is not an organization or enterprise operated for profit, and thus it is not a "business entity" as defined by the Act.  Thus, because BHDC is a public entity, Ms. Nelson's appointment to the board will not result in a disqualifying economic interest.  (Section 87103(d); Section 82005; Darcy Advice Letter, No. I‑87‑296.)

Entities also become economic interests of an official if they are sources of income to the official.  For example, if

Ms. Nelson received income from BHDC, this source of income would be a potentially disqualifying economic interest.  (Section 87103(c).)  However, salary and reimbursement for expenses or per diem received from a state, local or federal government agency, is not regarded as income for purposes of the Act.  (Section 82030(b)(2).)  Thus, because BHDC is a local government agency, Ms. Nelson would not have an economic interest in BHDC by virtue of her appointment to the board of directors.

"Public Generally" Exception

Even if the reasonably foreseeable financial effect of a decision is material, disqualification is required only if the effect is distinguishable from the effect upon the public generally.  (Section 87103.)  The financial effect of a decision is distinguishable from the effect on the public generally, unless the decision will affect a public official's economic interests in substantially the same manner as it will affect all members of the public or a significant segment of the public.  (Regulation 18703; In re Legan (1985) 9 FPPC Ops. 1; In re Owen (1976) 2 FPPC Ops. 77.)

Consequently, if any decision of the city council or of BHDC, a public entity, will affect Ms. Nelson's assets, income, expenses or liabilities in substantially the same manner as the decision will affect other residents of the jurisdiction, her disqualification will not be required.

Question 2

As a member of the Petaluma City Council, Ms. Nelson must disclose investments, interests in real property and sources of income in the jurisdiction in her annual Statement of Economic Interests, Commission Form 721.  (Section 87202.)  

In addition BHDC, a public agency, has adopted a conflict of interest code enumerating all of the positions within the agency which make or participate in the making of decisions which may materially affect any financial interest.  (Section 87302, Schofield Advice Letter, No. A‑89‑540.)  Accordingly, Ms. Nelson's disclosure obligations with respect to her position as a member of the board of directors of BHDC will be governed by the conflict of interest code of BHDC.  

We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322‑5901.\

Sincerely,

Scott Hallabrin

Acting General Counsel

By:  Blanca M. Breeze

Counsel, Legal Division
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