





November 10, 1992

David B. Cosgrove

City Attorney

City of Signal Hill

Rutan and Tucker

P.O. Box 1950

Costa Mesa, CA  92628-1950






Re:
Your Request for Informal Assistance 

Our File No. I-92-536

Dear Mr. Cosgrove:


This is in response to your letter requesting advice on behalf of Signal Hill Planning Commissioner Alan Ross regarding his responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since we do not have all the relevant facts pertaining to the relationship of the various business entities involved in your question, or a copy of the     oil pooling agreement that is the subject of this letter, we are treating your request as one for informal assistance.


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)

QUESTION


May Planning Commissioner Ross participate in a decision to amend the Hilltop Specific Plan, which may affect the future of oil and gas extraction in the specific plan area, if the commissioner owns mineral rights to real property in the area and receives royalties from the Signal Hill Petroleum, Inc., for the exploitation of the mineral rights?

CONCLUSION


Planning Commissioner Ross may not participate in a decision to amend the Hilltop Specific Plan if the decision will materially affect Signal Hill Petroleum, Inc., or any business entity otherwise related to Signal Hill Petroleum, Inc.  Moreover, the commissioner may not participate in any decision which will have a material financial effect on the value of his interest in real property, including his mineral rights in the Hilltop Specific Plan area.

FACTS


The Signal Hill Company is in the process of developing the hilltop area of the city into a 500-unit residential development.  The hilltop area currently consists of residential property and numerous oil and gas production facilities.  The City of Signal Hill previously reviewed and approved a plan for the development, the Hilltop Specific Plan, which would require the removal of approximately half of the oil and gas production facilities in the specific plan area.  The Signal Hill Company is the primary applicant on the residential development project now proposed for the Hilltop Specific Plan area.  


The city is now considering amendments to the Hilltop Specific Plan.  The amendments could affect the timing of development, densities, grading issues, and potential shifts in the areas to be developed.  You stated that the decisions will affect the treatment of existing oil and gas facilities in the region.


Planning Commissioner Ross owns oil and gas rights to property in the specific plan area.  His interests have been pooled with the interests of other persons in the jurisdiction.  You stated that the pool is actually owned by the "working interest owners," 98 percent of which is owned by the Signal Hill Company.  As stated above, the Signal Hill Company is also the primary applicant on the residential development project now proposed for the Hilltop Specific Plan area.  


The Signal Hill Company has retained Signal Hill Petroleum, Inc., to extract the oil and gas from the property (the "unit operator").  You stated that the unit operator, Signal Hill Petroleum, Inc., is wholly owned by Craig and Jerrel Barto.  Craig and Jerrel Barto are also partners in the working interest owner, the Signal Hill Company.


Profits are paid by the unit operator to the working interest owner.  You stated that the unit operator then pays royalties to the other owners on behalf of the working interest owner.  The royalties are based on the percentage of ownership which was determined at the time the pool was formed.  Royalties vary depending on market conditions and the amount of gas and oil extracted from the land.

ANALYSIS

Economic Interests


Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that an official has a financial interest within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


(b) Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


A.  Interests in a Business Entity


It appears that the commissioner's interest in the pool may constitute an investment in a "business entity" under the Act. 
Section 82034 defines "investment" as:


[A]ny financial interest in or security issued by a business entity, including but not limited to common stock, preferred stock, rights, warrants, options, debt instruments and any partnership or other ownership interest owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family, if the business entity or any parent, subsidiary or otherwise related business entity has an interest in real property in the jurisdiction, or does business or plans to do business in the jurisdiction, or has done business within the jurisdiction at any time during the two years prior to the time any statement or other action is required under this title.  No asset shall be deemed an investment unless its fair market value equals or exceeds one thousand dollars ($1,000).  

* * *


Investments of an individual includes a pro rata share of investments of any business entity, mutual fund, or trust in which the individual or immediate family owns, directly, indirectly or beneficially, a 10-percent interest or greater.  


Section 82005 defines "business entity" as any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association.  


It appears from your facts that at a minimum, the pool constitutes a "joint venture."  Black's Law Dictionary (1979) defines a "joint venture" as a "legal entity in the nature of a partnership engaged in the joint prosecution of a particular transaction for mutual profit" or an "association of persons jointly undertaking some commercial enterprise."  As a "joint venture" or "association" operated for profit, the pool would constitute a business entity under the Act.  (See also, Auerbach Advice Letter, No. A-77-382.)


Thus, if the commissioner's interest in the pool is worth more than $1,000 it would constitute an investment in a business entity.


B.  Real Property


Commissioner Ross owns oil and gas rights to property in the Hilltop Specific Plan area.  While ownership or title to oil and gas in place is a limited interest or estate in land (Lever v. Smith (1939) 30 Cal.App.2d 667, 670), such rights are still considered interests in real property within the meaning of Section 82034.  (File Memorandum, M-82-089.)  Thus, since Commissioner Ross has an interest in real property, he may not participate in any governmental decision which will have a material financial effect on the property interest.


C.  Income from a Business Entity


Commissioner Ross also receives royalty payments from Signal Hill Petroleum, Inc., which are paid to him on behalf of the Signal Hill Company, the controlling working interest owner.  The royalties are akin to lease payments from the operators of the oil extraction company for the use of the land and mineral rights.  (Tanner v. Title Ins. & Trust Co. 20 C.2d 814, 820.)   These payments constitute income under the Act.  (Section 82030; Remelmeyer Advice Letter, No. A-87-146.)


It is unclear which business entity is the true source of this income.  From your facts it appears that the Signal Hill Company controls the pool and issues the royalties.  Signal Hill Petroleum, Inc., would only be considered the agent of the Signal Hill Company.  If this is the case, the Signal Hill Company is also a source of income to the commissioner.


D.  Otherwise Related Business Entities


Additionally, the Commission has found under certain circumstances that there may be more than a single source to a payment.  (See e.g, Regulation 18704.3; Dorsey Advice Letter, No. A-87-176.)  Thus, even if we assumed that Signal Hill Petroleum, Inc., was in fact the true source of the income, Regulation 18706 provides that an official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on a business entity which is a parent or subsidiary of, or is otherwise related to, a business entity in which the official has a financial interest.  


Regulation 18236 provides:


(a)  Parent-subsidiary.  A parent-subsidiary relationship exists when one corporation directly or indirectly owns shares possessing more than 50 percent of the voting power of another corporation.


(b)  Business entities, including corporations, partnerships, joint ventures and any other organizations and enterprises operated for profit, which do not have a parent-subsidiary relationship are otherwise related if any one of the following three tests is met:



(1)  One business entity has a controlling ownership interest in the other business entity.

