

May 19, 1993

Heather C. McLaughlin

Assistant City Attorney

Office of the City Attorney, Room 314

City Hall

2263 Santa Clara Avenue

Alameda, CA  94501-4456



Re:  Your Request for Advice




Our File No. A-92-538

Dear Ms. McLaughlin:


You have requested advice on behalf of Ms. Carol Beaver

regarding her duties under the conflict-of-interest provisions of the Political Reform Act (the "Act").   The following advice is based on the facts provided in your letter, your memo of 

November 12, 1992, our subsequent telephone conversations up to and including May 12, 1993, and my telephone conversation with 

Ms. Beaver on May 14, 1993.

 QUESTIONS


1.  Under the Act, may Ms. Beaver participate in supervision of residential rehabilitation projects located within 300 feet of her residential property which she co-owns with Mr. Rudloff?


2.  Under the Act, may Ms. Beaver participate in supervision of residential rehabilitation projects located within 300 feet of

Mr. Rudloff's rental property on San Antonio Avenue in which she holds a second deed of trust?


3. Under the Act, may Ms. Beaver participate in supervision of residential rehabilitation projects located within 300 feet of Mr. Rudloff's rental properties on Santa Clara? 

CONCLUSIONS


1.  Ms. Beaver may not participate in supervision of residential rehabilitation projects located within 300 feet of her residential property, unless there will be no financial effect on her property.


2.  Ms. Beaver may not participate in supervision of residential rehabilitation projects located within 300 feet of  Mr. Rudloff's rental property on San Antonio Avenue in which she holds a second deed of trust, unless there will be no financial effect on her property interest.


3.  Ms. Beaver may not participate in supervision of any residential rehabilitation projects which will have a reasonably foreseeable material financial effect on Mr. Rudloff or any of his economic interests, since he is a source of income to her.

FACTS


Ms. Beaver serves on the staff of the City of Alameda's Community Development Department ("CDD") in the position of Neighborhood Development Manager ("NDM").  The CDD is responsible for administration and implementation of various community development and economic development projects in the city, including residential rehabilitation programs.


Ms. Beaver supervises all staff who implement residential rehabilitation programs.  She reviews data generated by staff to determine whether assumptions are based on industry standards and are consistent with prior practice and CDD policy.  The NDM has primary responsibility for rehabilitation and program staff supervision and accomplishment of program objectives within the existing regulatory and policy framework.  


Ms. Beaver does not have primary responsibility for the implementation of the residential rehabilitation programs, does not provide day-to-day "management" on projects and does not serve on the loan panels which approve assistance and disbursement requests.  However, while she does not have final responsibility for determining assistance, she does review all aspects of the projects, including the written presentations to the loan panel which detail the proposed financing.  She also makes recommendations to the Community Development Director.


Ms. Beaver co-owns her primary residence as tenants-in-common with Mr. Richard Rudloff.  They maintain separate bank accounts and each month contribute a certain sum of money into a joint account to pay the household expenses.


Ms. Beaver holds a note secured by a second deed of trust, valued between $1,000 and $10,000, on a residental rental property on San Antonio Avenue.  This property is owned fifty-five percent by Mr. Rudloff and forty-five percent by a third party.  Mr. Rudloff, the debtor on the note, makes payments to Ms. Beaver in excess of $250 a year.  Mr. Rudloff also owns rental property on Santa Clara. 

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  


An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  

                           (Section 87103)


Accordingly, a public official may not make, participate in making, or attempt to use her official position to influence a governmental decision if the decision will have a reasonably foreseeable and material financial effect, distinguishable from the effect on the public generally, on the official, or on a member of the official's immediate family, or on any of the official's economic interests specified in Section 87103 above.


Section 82033 defines an "interest in real property" as:

... any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is one thousand dollars ($1,000) or more....  


Ms. Beaver co-owns her residence and we presume her interest exceeds $1,000.  Therefore, she must disqualify herself from participating in any decision which will have a reasonably foreseeable material financial effect on her residential property.


Furthermore, under the Act, an "interest in real property" also includes a deed of trust held on property as security on a note.  (Section 82033; Eads Advice Letter, No. A-82-112.)  Ms. Beaver holds a second deed of trust valued between $1,000 to $10,000 on Mr. Rudloff's share of the property on San Antionio Avenue.  Since she has an interest in this property worth more than $1,000, Ms. Beaver must disqualify herself from any decision which will have a reasonably foreseeable material financial effect on the San Antonio Avenue property.


In addition, Mr. Rudloff, the debtor on the note, is a source of income to Ms. Beaver since she has received payments exceeding $250 in the past twelve months.  Therefore, she must also  disqualify herself from any decisions which will have a reasonably foreseeable material financial effect on Mr. Rudloff. (Section 87103(c).)

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)

Materiality


Regulation 18702 sets forth the guidelines for determining whether an official's economic interest in a decision is "materially" affected as required by Section 87103.  If the official's economic interest is directly involved in the decision,  Regulation 18702.1 applies to determine materiality.  If the official's economic interest is not directly involved in the decision but is indirectly affected by the decision, or if the effect of the decision is not material under Section 18702.1, it must be determined if the effect is material under Regulations 18702.2 through 18702.6.


Regulation 18702.3 defines material financial effect for an ownership interest in real property which is indirectly involved in a decision.  Pursuant to Regulation 18702.3(a), the effect of a decison is material if:


(1)  The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.

                          (Emphasis added.)    


Since Ms. Beaver co-owns her residential property and has a second deed of trust on the San Antonio Avenue property which are both within 300 feet of a residential rehabilitation project, she may not participate in any governmental decision regarding a rehabilitation project unless there will be no financial effect on either of her property interests.  


According to the facts provided, Ms. Beaver supervises the staff who implements the residential rehabilitation programs.  However, please note that "making a governmental decision" and "participating in the making of a governmental decision" are broadly defined in the Act, whenever an official:

