




November 10, 1992

John A. Busterud

60 Hamilton Court

Palo Alto, CA  94301






Re:  Your Request for Advice







Our File No. A-92-542

Dear Mr. Busterud:


This letter is in response to your request for advice regarding your responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").

QUESTION


Do the conflict-of-interest provisions of the Act apply to members of the Palo Alto Organizational Review Blue Ribbon Task Force?

CONCLUSION


The Palo Alto Organizational Review Blue Ribbon Task Force is an advisory body.  Accordingly, the conflict-of-interest provisions of the Act do not apply to its members.

FACTS


The City Council Finance Committee (the "finance committee") has undertaken an organizational review of the city's general fund operations.  To assist the finance committee in this effort, the mayor has appointed a blue ribbon task force (the "task force").


The task force will assist the finance committee in (1) defining the scope of the organizational review and reviewing requests for proposals for consultant services; (2) selecting the consultant to perform the review; and (3) reviewing the consultant's report and assisting the finance committee in preparing recommendations to the city council.  


All meetings of the task force will take place jointly with the finance committee, an advisory body.  The chair of the finance committee will chair these joint meetings.  It is anticipated that the task force will have at least nine meetings.  At the conclusion of the project, the task force will present its recommendations to the city council.


You are a member of the task force.  In that capacity, you seek our advice to determine whether, as a member of the task force, you are a public official subject to the provisions of the Act.


You have submitted with your request for advice a memorandum from City Attorney Ariel Pierre Calonne to Mayor Gary Fazzino dated May 8, 1992.  In this memorandum, Mr. Calonne concludes that the task force is not, at this time, an advisory body subject to the provisions of the Act.  We concur with Mr. Calonne's analysis and conclusion with respect to the task force.

ANALYSIS


Section 87100 prohibits a public official from making, participating in making, or in any way attempting to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.  In furtherance of the prohibitions of Section 87100, each state or local government agency must adopt a conflict of interest code.  (Section 87300.)  Conflict of interest codes are required to identify "designated employees" and assign to those designated positions appropriate categories of financial disclosure.  Each conflict of interest code must specifically enumerate the positions within the agency which involve making or participating in making governmental decisions which may foreseeably have a material financial effect on any economic interest.  (Section 87302.) 


The conflict-of-interest provisions of the Act apply only to "public officials,"  including "designated employees."  (Section 87100.)  The term "designated employee" is defined in Section 82019 to specifically exclude members of boards or commissions which serve a solely advisory function.  Regulation 18700(a)(1) provides guidelines in determining whether a board or commission is "solely advisory" or has decision-making authority.  It provides:


"Public official at any level of state or local government" means every natural person who is a member, officer, employee or consultant of a state or local government agency.  


"Member" shall include, but not be limited to, salaried or unsalaried members of boards or commissions with decision-making authority.  A board or commission possesses decision-making authority whenever:



(A)  It may make a final governmental decision;


(B)  It may compel a governmental decision; or it may prevent a governmental decision either by reason of an exclusive power to initiate the decision or by reason of a veto which may not be overridden; or


(C)  It makes substantive recommendations which are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental agency.




Regulation 18700(a)(1).


A board or commission which does not possess decision-making authority pursuant to the provisions of Regulation 18700(a)(1) is solely advisory in nature.  (In re Rotman (1987) 10 FPPC Ops. 1.)  Accordingly, its members are not public officials.


However, if a pattern develops whereby the recommendations of a board or commission are regularly approved without substantive modification and review, it is likely that the board or commission would become a decision-making body for purposes of the Act.  (Regulation 18700(a)(1)(C).)  In this event, the board or commission would be required to adopt a conflict of interest code and its members would be considered public officials subject to the conflict-of-interest provisions of the Act.   


It would appear that at this point in time the task force is new and is advisory in nature.  The task force does not have the power to make, compel or prevent a final governmental decision but rather will present its recommendations to the city council at the conclusion of the project.  (Regulation 18700(a)(1)(A),(B).)  In addition, the task force has not made any "substantive recommendations" which have been regularly approved without significant amendment or modification by a public official or governmental agency.  (Regulation 18700(a)(1)(C).)  Thus, the task force is an advisory body.  However, if the duties of the task force were expanded and if a pattern of approval by any public official or governmental agency emerges, then the task force will become a decision-making body.  (Woodbury Advice Letter, No. A-90-665.)


We have previously advised that when a commission's authority is purely advisory and its responsibilities end with submission of its final report, its members are not public officials subject to the conflict-of-interest provisions of the Act.  (Milne Advice Letter, No. A-87-250.)  Similarly, the task force has exclusively advisory functions at this time and its responsibilities end with its presentation of its final recommendations to the city council.  Thus, under the facts as presented, the task force is at this time an advisory body.


We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.\






Sincerely,






Scott Hallabrin






Acting General Counsel






By:  Blanca M. Breeze







Counsel, Legal Division
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