RESCINDED IN PART:  The advice contained in this letter regarding how to determine when an electronic contribution is received was revised by amendments to regulation 18421.1.  These amendments, adopted in August of 2004, changed the date an electronic contribution is received to when the candidate or committee obtains possession or has control of the payment information or the funds, whichever is earlier.  Also see regulation 18401 for an outline of electronic recordkeeping requirements also adopted in August of 2004.







November 17, 1992

Lance H. Olson 

Olson, Connelly, Hagel,

  Fong & Leidigh

Capitol Bank Center

300 Capitol Mall, Suite 350

Sacramento, CA  95814







RE:  Your Request for Advice








Our File No. A-92-545

Dear Mr. Olson:


You have requested advice on behalf of the Yes on 167 Committee-Californians for a Recovering Economy, Sponsored by the California Tax Reform Association for which you serve as treasurer, concerning reporting the use of a 900-number marketing program as a means of receiving contributions under the Political Reform Act (the "Act").

QUESTIONS


1.
With respect to the telephone charges incurred by the callers:



a.  Are these charges contributions?



b.  If the charges are contributions, what is the date of the contribution for reporting purposes?



c.  Since the average call will be two minutes, for a total charge of $6.00, may the Yes on 167 Committee assume for reporting and recordkeeping purposes that the individual contributions are under $25?



d.  How should the total amount of the contributions be calculated?   Should the amounts withheld by Interactive TeleMedia Services Corporation ("Interactive") for charge backs and credits be included?  Should the amounts withheld by Interactive for its fees and charges be included?
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2.
With respect to the program expenditures:



a.  How should the retention of a percentage of the proceeds by Interactive for charge backs and credits be reported 

by the Yes on 167 Committee?  If these are reportable payments, what are the reportable payments, what are the dates of the payments?



b.  How should the Yes on 167 Committee report the other Interactive charges and fees which are retained by Interactive out of the gross proceeds?  If these are reportable payments, what are the dates of the payments?



c.  Is there any required subvendor reporting in these circumstances?  If yes, what type of reporting is required and what types of efforts are required to obtain the subvendor information?


3.
What records is the Yes on 167 Committee required to keep in connection with this program?

CONCLUSIONS


1.
a.  The charges made to the 900 telephone number are contributions to the Yes on 167 Committee.  



b.  The contributions are considered received by the Yes on 167 Committee on the date Interactive receives the funds from the telephone carrier.  



c.  The Committee may assume for reporting and recordkeeping purposes that the individual contributions are less than $25.00 since the average call will be two minutes in duration for a total charge of $6.00 per call.  Under the facts presented, persons who wish to make additional contributions will leave their names and addresses and will be contacted by the Committee at a later date.



d.  The amount of the contribution is the $6.00 or the total amount collected from the caller.  Amounts withheld by Interactive for charges and fees should not be deducted from the amount of the contribution and must be reported as expenditures on Schedule E by the Yes on 167 Committee.


2.
a., b.  Amounts withheld by Interactive for charges and fees must be reported on Schedule E as expenditures by the Yes on 167 Committee at the time Interactive deducts the fees.  
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c.  The Yes on 167 Committee is required to report expenditures made on its behalf to the telephone carrier, which is a subvendor of Interactive.


3.   The Yes on 167 Committee is required to maintain records of each contribution received and expenditure made of $25.00 or more.  Contributions received and expenditures made of less than $25.00 should be recorded in a lump sum for each day.  The 1992/93 Campaign Disclosure Manual D provides guidelines for a recordkeeping system that will assist the Committee in maintaining adequate records.   In addition, the Committee will need to retain in its records the contract, service agreement and any other legal documents entered into between the Committee and Interactive.

FACTS


The Yes on 167 Committee is primarily formed to support the passage of Proposition 167 on the November 3, 1992, statewide ballot.  The Yes on 167 Committee entered into a contact with Interactive TeleMedia Services Corporation which is in the business of providing interactive telephone call processing services to its customers in the conduct of 900 number marketing programs.  The contract between the Yes on 167 Committee and Interactive generally provides for the instituting of a "900" telephone line service as a means by which persons may contribute to the Committee.  Under the contract, the Committee provides the TV commercial script and the telephone script.  Interactive establishes the 900 number line with the telephone carrier, maintains the equipment, and retrieves data from the callers.           


The 900 number program works as follows.  The TV viewer views the ad and places a call to the 900 number.  The caller listens to an 18-second message which states the phone charges and provides an opportunity for the caller to hang up without incurring any charges.  If the caller stays on the line, he/she will listen to a short message about Proposition 167.  Callers may leave their name and address if they wish to make further contributions.  The cost of the call is $5.00 for the first minute, and $1.00 for each additional minute.  The charges to the caller are billed on the caller's next regular phone bill.  The telephone carrier collects 

the charges with the payment of the telephone bill and forwards the money to Interactive.  Interactive retains ten percent of the "gross call proceeds" to cover charge backs and credits, which callers may request or be entitled to.  In addition, Interactive will deduct its fees and charges.  Interactive will then forward the balance of the proceeds to the Yes on 167 Committee.  This 

