




December 3, 1992 

Robert E. Leidigh   

Olson, Connelly, Hagel, 

 Fong, & Leidigh

300 Capitol Mall, Suite 350

Sacramento, CA  95814






Re:  Your Request for Informal Assistance







Our File No. I-92-547

Dear Mr. Leidigh:


This is in response to your letter requesting advice regarding the provisions of the Political Reform Act (the "Act") regulating election campaigns and the use of campaign funds.  Since you have not named any specific officials on whose behalf you have requested this advice, we are treating your request as one for informal assistance.

QUESTIONS


The City of Sacramento will be having a special election which will be subject to the special election contribution limits of the Act and possibly subject to newly enacted local contribution limits.  


You have asked whether candidates who are not on the ballot for election in the Sacramento special election may do the following:


1.  Participate in fundraising activity with a noncontrolled committee which will make independent expenditures in support of or in opposition to candidates in the special election.


2.  Contribute unlimited amounts of campaign funds to a noncontrolled committee which will make independent expenditures in support of or in opposition to candidates in the special election:



2a.  From the candidate's officeholder campaign bank account.


2b.  From the candidate's future election campaign bank account.


2c.  From the candidate's campaign bank account if it contains surplus campaign funds.


3.  Contribute unlimited amounts of campaign funds to a noncontrolled committee which will make contributions to candidates in the special election:



3a.  From the candidate's officeholder campaign bank account.


3b.  From the candidate's future election campaign bank account.


3c.  From the candidate's campaign bank account if it contains surplus campaign funds.


4.  Make unlimited direct independent expenditures in support of or in opposition to candidates in the special election:



4a.  From the candidate's officeholder campaign bank account.


4b.  From the candidate's future election campaign bank account.


4c.  From the candidate's campaign bank account if it contains surplus campaign funds.

CONCLUSIONS


1.  Candidates may participate in the fundraising activities of other committees.  While such participation may be a factor considered in determining whether the committee is controlled by the candidate, those activities, in themselves, would not constitute "control."  Thus, the candidate's involvement would not affect the committee's ability to make contributions or independent expenditures in the special election.


If the committee is the candidate's controlled committee, the committee would be prohibited from making contributions to candidates in the special election.


2.  Candidates may contribute unlimited amounts of campaign funds to noncontrolled committees, even if the committees will make independent expenditures in support of or in opposition to candidates in the special election.  These expenditures may be made from the candidate's officeholder account, the candidate's future campaign account, or from surplus campaign funds.  


3.  Candidates may not make contributions to a committee which will use the funds to make contributions to any candidate in any election to which the transfer ban is still applicable, including special elections.  


Under other circumstances, such contributions are permissible from either the candidates officeholder account or a campaign account established for a future election.  However, under no circumstances may surplus funds be used to make contributions to a political party or committee where the funds will be used to make contributions in support of or opposition to any California candidate in any election, including the special election.


4.  Candidates may make unlimited independent expenditures in support of or in opposition to candidates in a special election.  These expenditures may be made from the candidate's officeholder account or the candidate's future campaign account.  However, such an expenditure may not be made from a campaign bank account containing surplus campaign funds.

ANALYSIS

1.  Fundraising for Independent Committees


You have asked a series of questions concerning the use of campaign funds by candidates and committees.  Initially, it is important to note that under some circumstances, candidate involvement in the activities of committees may result in the committees being considered the candidate's "controlled committee." 


The Act allows candidates to have one campaign bank account and one controlled committee for each office the candidate is seeking.  (Section 85201.)  Thus, controlling any other committees would be a violation of the provisions of the Act. 


Section 82016 defines "controlled committee" as follows:


"Controlled committee" means a committee which is controlled directly or indirectly by a candidate or state measure proponent or which acts jointly with a candidate, controlled committee or state measure proponent in connection with the making of expenditures.  A candidate or state measure proponent controls a committee if he, his agent or any other committee he controls has a significant influence on the actions or decisions of the committee.


Thus, Section 82016 describes two ways in which a general purpose committee may become a controlled committee.  


First, the candidate might exert significant influence on the actions or decisions of the committee.  For example, where a candidate is a voting member of a committee's leadership, such as the board of directors, he or she is presumed to be a controlling candidate since the candidate probably exercises significant influence on the actions or decisions of the committee.  (Ferguson Advice Letter, No. A-86-044.)  


Second, the candidate and the committee may act jointly in making expenditures.  Thus, coordination with the committee in making independent expenditures may result in the candidate "controlling" the committee.  Additionally, developing or implementing strategy with the committee would constitute control.  (Madden Advice letter, No. A-85-197.)


However, while attending fundraising activities and assisting in fundraising may be a factor considered in determining whether the committee is controlled by the candidate, those activities in themselves would not constitute "control."  (Madden Advice Letter, supra.)  


If the independent committee does qualify as a controlled committee under the Act, not only would the candidate have more than one campaign bank account for each election, but the committee would also be subject to all the restrictions and obligations imposed on any other controlled committee of that candidate.  For example, the committee would be subject to the transfer ban of Section 85304 as discussed below.  


Thus, candidates should exercise caution in their  involvement with a noncontrolled committee's expenditure activity.  

2.  Use of Campaign Funds for Independent Expenditures


A.  Validity


In June of 1988, Proposition 73 was adopted by the voters of California as amendments to the Political Reform Act.  Proposition 73 provided that contributions to candidates for elective office had to comply with fiscal year contribution limitations set forth in Sections 85301 and 85303.  Further, Section 85302 set fiscal year contribution limits on contributions to committees and political parties where the funds were to be used to make contributions to candidates.  


Proposition 73 also enacted a strict ban on the transfer of campaign funds between candidates.  Section 85304 provides:

