SUPERSEDED BY 18702.1 (a)(4)

September 17, 1992

Stephanie A. Atigh

City Attorney

City of Salinas

Office of the City Attorney

200 Lincoln Avenue

Salinas, CA  93901

Re:  Your Request for Advice

Our File No. A‑92‑550

Dear Ms. Atigh:

You have requested advice on behalf of Ms. Anne Caballero, Councilmember of the City of Salinas, regarding her duties under the conflict‑of‑interest provisions of the Political Reform Act (the "Act").   You have posed two questions, one specific and one very general, with no facts provided.  Please note that the Commission does not act as the finder of fact in providing advice.  (In re Ogelsby (1975} 1 FPPC Ops. 71.)  Also, our advice is prospective in nature and we do not comment on past conduct.

QUESTIONS

1.  Under the Act, may Ms. Caballero participate in city council decisions regarding the annual assessments for the North East Maintenance District?

2.  Under the Act, May Ms. Caballero participate in city council decisions regarding the performance of the maintenance work and the award of a contract for maintenance work in the North East Assessment District?

CONCLUSIONS

1.  Ms. Caballero may not participate in city council decisions regarding the annual assessments for the North East Maintenance District.

2.  Ms. Caballero may not participate in city council decisions regarding the performance of the maintenance work and the award of a contract if it is reasonably foreseeable that these decisions will have a material financial effect on any of her economic interests.

FACTS

Ms. Anna Caballero has served on the Salinas City Council since June, 1991.  She and her husband own real estate at 941 New Salem Drive in Salinas, which is in the North East Assessment District.  The district was established in 1989 to acquire and construct public improvements, such as streets, curbs, sidewalks, lights, storm drains, sewers and parks.  Ms. Caballero also owns real estate located in the North East Maintenance District, which was established in 1990 for the purpose of maintaining the public improvements acquired and constructed by the North East Assessment District.

The city council is required to make several determinations regarding the North East Assessment District.  The council must decide if the maintenance work will be performed by city staff or by outside contractors, who would be selected through competitive bid.  If the council decides to use outside contractors, it must advertise for bids and make a decision regarding the awarding of the contract.

The assessments for the North East Maintenance District are reviewed annually and the council levies assessments for the fiscal year.  The assessments are levied against each parcel of land in the district, including the property owned by Ms. Caballero.

ANALYSIS

Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  

An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:

(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  

(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  

Ms. Caballero owns property in the assessment district worth more than $1,000.  (Section 87103(b).)  Pursuant to Regulation 18702.1(a)(3)C), Ms. Caballero may not participate in a decision which "involves the imposition, repeal or modification of any taxes or fees assessed or imposed on such property."

We do not have any facts to answer your second question regarding Ms. Caballero's participation in the decisions regarding the performance of the maintenance work and the award of a contract.  You must first determine if Ms. Caballero has any economic interests under Section 87103 which may be affected by the decision.  Then you must determine if it is reasonably foreseeable that the decision will have a material financial effect on any of her economic interests.  (To determine materiality, see Regulations 18702.1 through 18702.6.)  For example, if a person or business entity which has been a source of income of $250 or more in the past 12 months bids on the project, Ms. Caballero may not participate in the decision regarding the contract award.  (Regulation 18702.1(a)(1).)  

We trust this letter has provided you with the guidance you requested.  If you have any further questions regarding this matter, please contact me at (916) 322‑5901.\

Sincerely,

Scott Hallabrin

Acting General Counsel

By:  Jill Stecher

Counsel, Legal Division
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