




August 24, 1992

C. Shelley Emerson

Senior Assistant City Attorney

Office of City Attorney

500 Castro Street

P.O. Box 7540

Mountain View, CA  94039-7540






Re:
Your Request for Informal Assistance


Our File No. I-92-553

Dear Ms. Emerson:


This is in response to your letter requesting advice on behalf of the City of Mountain View regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your advice request does not provide information pertaining to specific individuals, we are treating your request as one for general guidance.


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)

QUESTIONS


1.  How are gift movie passes valued for purposes of applying the conflict of interest provisions of the Act?


2.  If members of the city council or planning commission are disqualified due to the receipt of gifts, such that a quorum cannot be achieved, are any of the disqualified members "legally required" to participate?

CONCLUSIONS


1.  For purposes of disqualification, the value of the gift passes would be the value of the actual use of the pass (or passes) over the past 12 months by the official, including guests, plus the fair market value of the maximum reasonable use following the date of the decision.  If the official returns the pass prior to the decision, the value will be the actual use.


2.  Legally required participation does not apply to disqualification due to receipt of gifts.

FACTS


The Syufy movie theater operates the Century 10 Cinema Theater complex in Mountain View.  The Syufy movie theater customarily provides free annual movie passes to elected and appointed officials in the jurisdiction.  The movie passes are good for one calendar year.  Each pass admits two adults to any Syufy movie theater in San Jose, Mountain View and Redwood City.  We understand from your letter that all of the planning commissioners and city councilmembers in the jurisdiction have received and used the free passes.


You stated that the typical adult admission charge to the theaters is $7.00 per person.  You also stated that the user pays a share of the cost of admission which reduces the value of the gifts.  However you have asked us to assume that the value of each admission is $7.00 per adult.  The passes are nontransferable. 


You stated that according to the owner of the theater, approximately 55 films have been screened in 1992 to date at the Mountain View theater complex.  The public officials who hold the passes have indicated their actual use of the passes to date is two or three times in the eight month period to date, for an actual use valued at approximately $42.00 or less.


The Syufy movie theater is now seeking to expand the Century 10 Cinema Theater complex.  The application for expansion is pending before the Mountain View Planning Commission to amend the zoning to expand the ten theater complex to a sixteen theater complex.  After a public hearing on the zoning amendment, the planning commission will forward a recommendation to the Mountain View City Council for another public hearing and a final decision.  

ANALYSIS

Conflicts of Interest


The Act was adopted by the voters of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  


In furtherance of this goal, every public official must disclose all his or her economic interests that could foreseeably be affected by the exercise of the official's duties.  (Sections 81002(c), 87200-87313.)  In addition, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


Section 82028(a) defines a "gift" as:


[A]ny payment to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  Any person, other than a defendant in a criminal action, who claims that a payment is not a gift by reason of receipt of consideration has the burden of proving that the consideration received is of equal or greater value.





(Emphasis added.)


The planning commissioners and city councilmembers in the City of Mountain View have all received free admission to Syufy theaters.  This free admission would constitute a gift under the Act.  Consequently, if the value of the gifts are $250 or more, these officials will be disqualified from any decision that will have a reasonably foreseeable material financial effect on the Syufy theaters.

Valuation


Generally Section 87103 looks back at the value of gifts received during the preceding twelve months to determine whether the disqualification threshold is reached.  However, a gift pass which entitles the holder to unlimited use poses special problems since the pass is not only a gift of the actual admissions that the official has received over the past 12 months, but is essentially a promise to make a gift of unlimited admissions after the decision.  Thus, at the time of the decision, the official has received the free admissions and a promise of continued free admission, the latter of which may, at times, far exceed the actual use of the pass up to the date of the decision.


Regulation 18946.1, adopted by the Commission on May 7, 1992, provides:



(b)  A pass or ticket which provide repeated admission or access to facilities, goods, services, or other incidental tangible or intangible benefits (including a pass to motion picture theaters, amusement parks, parking facilities, country clubs and similar places or events, and also including a season ticket for theater, opera, sporting, or similar season events, but not including travel or lodging) shall be valued as follows:

* * *



(2)  For purposes of disqualification, the value shall be the actual use of the pass or tickets by the official, including guests who may accompany the official and who are admitted with the pass or ticket, plus the fair market value of any possible use by any person or person to whom the official transfers the privilege of use of the pass or ticket, through the date of the governmental decision in question; plus the fair market value of the maximum reasonable use following the date of the decision.  If the official returns the pass or any unused tickets prior to the decision, the value shall be determined pursuant to subdivision (b)(1).


Thus, Regulation 18946.1(b)(2) provides that a series of values should be cumulated depending on the specific type of gift pass involved.  The Syufy gift passes are nontransferable, thus the value of the pass would be:


(1)  The actual use of the pass (or passes) by the official and guests over the past 12 months, plus;


(2)  the fair market value of the maximum reasonable use following the date of the decision, unless returned.


You have not provided specific figures for the actual use of the gift passes made by the public officials in question.  You did state that generally, the actual use of each pass to date is two or three times in the eight month period to date, for an actual fair market value of approximately $42.00.  As we discussed, if the passes are returned prior to the decisions affecting the Syufy theaters, the value of each pass will be considered to be the actual use of the pass.


However, you stated that despite the fact that the decision concerning the Syufy theaters will be coming before the officials, they wish to retain the free gift passes.  If the gift passes are not returned, you must also consider the maximum reasonable use of the passes after the date of the decision.


"Maximum reasonable use" depends to a large extent on the nature of the event.  As you pointed out, with respect to a free pass to a movie theater, the maximum possible use would be a free admission for every new movie.  However, we do not believe that where a complex has 10 theaters that it is reasonable that the official will go to a new movie in each of the 10 theaters each time a new movie is shown.  However, The Hopkins Opinion provides that:  "A movie pass...could reasonably be used as often as once a week for admission to a single theater, assuming a weekly turnover of movies, or more if the pass entitles the holder to admission to more than one theater."  This is irrespective of the actual use that has occurred since the pass permits unlimited uses in the future.


Even if we assume the passes maximum reasonable use after the decision was once per week (to admit two persons) for the rest of the year, this maximum reasonable use, when added to the actual use of the respective officials could still exceed $250.  If the maximum reasonable use and the actual use do meet or exceed the $250 threshold, the recipients of the gift will have a conflict of interest.  


However, to reiterate, the Act was adopted by the voters of California to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by the financial interests of persons who have supported them.  Since returning the passes would avoid potential conflicts of interest, as well as the appearance of impropriety, it might be the most prudent course of action to take.

Legally Required Participation


Section 87101 provides a limited exception where an official's participation is legally required:

