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September 17, 1992

Jeffrey G. Green

County Counsel

County Courthouse

P. O. Box 189

Mariposa, CA  95338

Re:  Your Request for Advice

Our File No. I‑92‑556

Dear Mr. Green:

This letter is in response to your request for advice regarding the duties and responsibilities of Mariposa County Supervisor Garry Parker under the provisions of the Political Reform Act (the "Act").  Your request is general in nature and does not address a specific governmental decision pending before Mr. Parker.  Accordingly, we treat your letter as a request for informal assistance pursuant to the provisions of Regulation 18329.

QUESTIONS

1.  Under the provisions of the Act, may Mr. Parker participate in decisions of the board of supervisors regarding the Mariposa Public Utility District where his spouse is employed as a secretary?

2.  Under the provisions of the Act, may Mr. Parker participate in decisions of the board of supervisors regarding the Mariposa Public Utility District where his business partner serves on the board of directors?

3.  Under the provisions of the Act, may Mr. Parker participate in decisions of the board of supervisors when his business partner, Mr. Melton, appears before the board of supervisors to represent himself or to represent the interests of other individuals as an agent?

4.  Under the provisions of the Act, may Mr. Parker participate in decisions of the board of supervisors which may have an effect on the National Park Service?

5.  Under the provisions of the Act, may Mr. Parker participate in governmental decisions regarding the California Equity Corporation or its shareholders?

6.  What are Mr. Parker's disclosure obligations with respect to customers of El Portal cable television?

CONCLUSIONS

1.  Mr. Parker may participate in decisions of the board of supervisors regarding the Mariposa Public Utility District where his spouse is employed as a secretary.  Income from a public entity is not a disqualifying economic interest for purposes of the Act.

2.  Mr. Parker may participate in decisions of the board of supervisors regarding the Mariposa Public Utility District where his business partner serves on the board of directors unless it is reasonably foreseeable that the decisions will have a material financial effect on his partner or clients of his partner.

3.  Mr. Parker may not participate in decisions of the board of supervisors when his business partner appears before the board of supervisors to represent himself or to represent the interests of other individuals.

4.  The National Park Service is not an economic interest of Mr. Parker.  Accordingly, under the provisions of the Act, Mr. Parker may participate in decisions of the board of supervisors which may have an effect on the National Park Service.

5.  Under the provisions of the Act, Mr. Parker may participate in governmental decisions regarding the California Equity Corporation or its shareholders.  However, Mr. Parker may have to disqualify himself from participating in decisions which will have a foreseeable and material financial effect on clients of the company, as discussed below.

6.  Mr. Parker's disclosure obligations with respect to customers of El Portal cable television commence when his company receives $20,000 from any one client.

FACTS

Mr. Barry Parker has been elected to the Mariposa County Board of Supervisors and will assume office in January, 1993.  Mr. Parker's economic interests within Mariposa County are as follows:

1.  Mr. Parker's spouse is an employee of the Mariposa Public Utility District, a separate and distinct governmental entity.  

2.  Garry and Gayle Parker are partners with Mr. Ken Melton in a cable television company which provides cable television to the El Portal area in Mariposa County.  The El Portal area is an administrative site of the federal government and is an adjunct to Yosemite National Park.  The partnership in the cable television business is owned 50 percent by Garry and Gayle Parker and 50 percent by Ken Melton.  There is no controlling partner and no partnership agreement.  All decisions are made jointly by the partners.  Mr. and Mrs. Parker's gross annual receipt from the cable television company is approximately $30,000.  The company operates under a use permit issued under the direction of the National Park Service.  The El Portal Cable TV system has one large customer who operates a motel in the El Portal corridor.  This customer is a source of yearly income to the company in excess of $10,000.  Other customers pay approximately $20 per month for services provided.

3.  Ken Melton is involved in real estate development in Mariposa County and from time to time acts not only as his own agent for his own real estate transactions but also as an agent for other developers and realtors for a fee.

4.  Mr. and Mrs. Parker do business with a local company known as California Equity Corporation.  This corporation is a loan broker which obtains loans for real estate transactions on behalf of individuals or entities.  The corporation has acted as a broker for loans made by Mr. and Mrs. Parker.  The corporation charges the borrower a fee.  Mr. and Mrs. Parker earn interest on the loans.  The loans are secured by deeds of trust from the borrowers.

5.  Mariposa County does business with the Mariposa Public Utility District.  Mr. Melton is a member of the board of directors of the Mariposa Public Utility District.  The county has loaned the district approximately $1,000,000 for interim construction costs while the district is obtaining permanent financing.  The district is also acting as the project manager for a water project which is in the planning stages. 

ANALYSIS 

Section 87100 prohibits public officials from making, participating in making, or otherwise using their official position to influence a governmental decision in which they have a financial interest.  As a member of the Mariposa County Board of Supervisors, Mr. Parker is a public official.  (Section 82048.)

Economic Interests

Section 87103 specifies that an official has a financial interest in a governmental decision, within the meaning of Section 87100, if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official, or on a member of the official's immediate family, or on:

(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  

(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  

For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10‑percent interest or greater.

Mr. Parker has a number of economic interests in the jurisdiction which may be affected by governmental decisions.  Accordingly, he must abstain from participating in such decisions if it is reasonably foreseeable that the decisions will affect any of his economic interests materially, as discussed below.

Question 1

You have advised us that Mr. Parker's spouse is an employee of the Mariposa Public Utility District, a public entity.  Section 82030 provides that the income of an individual also includes any community property interest in the income of a spouse.  However, Section 82030(b)(2) specifically excludes from the definition of "income" any salary and reimbursement for expenses or per diem received from a local government agency.  Accordingly, Mrs. Parker's income from the Mariposa Public Utility District is not a disqualifying financial interest.  Thus, Mr. Parker may participate in decisions regarding the district unless any such decision would result in the personal expenses, income, assets (other than interests in real property), or liabilities of 

Mrs. Parker increasing or decreasing by at least $250.  (Regulation 18702.1(a)(4).)

Question 2

Mr. Parker's business partner, Mr. Ken Melton, serves on the Board of Directors of the Mariposa Public Utility District, a public entity.  Because of their partnership relationship, Mr. Melton has an economic interest in Mr. Parker, as discussed below.  Thus, Mr. Parker may not participate in any governmental decision regarding the Mariposa Public Utility District which will foreseeably and materially affect any of his economic interests directly or indirectly.  In addition, Mr. Parker may not participate in governmental decisions regarding the Mariposa Public Utility District if any such decision will affect the cable television company materially.

Question 3

By virtue of their partnership relationship, Mr. Parker has an economic interest in Mr. Melton, his business partner.  The Commission has advised that an individual's investment in a limited partnership is also an investment in his or her partner.  (In re Nord (1983) 8 FPPC Ops. 6.)  In Nord, the Commission concluded that an investment by a limited partner in a partnership constituted an investment interest in each controlling general partner of the partnership.  Thus, a public official must disqualify himself or herself from participating in decisions which will foreseeably have a material financial effect on the partnership or on the general partner as an individual.  In addition, a public official must disqualify himself or herself from participating in decisions which will foreseeably have a material financial effect on any other business entity in which the general partner acts as a controlling general partner or controlling shareholder.

The Nord opinion also noted that the same investment concept would apply to two general partners in a regular partnership or in a limited partnership so long as the requisite level of investment existed.  However, where there are more than two general partners in the regular or limited partnership and no single partner holds a controlling position or acts as a managing partner, the rationale in Nord would not apply to find that one general partner had an investment interest in another general partner. 

You have advised us that Mr. and Mrs. Parker own 50 percent of the partnership.  For purposes of our analysis we assume that their investment in the partnership is greater than $1,000.  Mr. Melton owns the remaining 50 percent interest in the partnership.  It would appear that Mr. and Mrs. Parker jointly exercise direction and control of their undivided community property interest in the partnership.  Thus, for purposes of our analysis, Mr. Parker has an interest in Mr. Melton as between two general partners.  Our conclusion recognizes that a general partner who is a public official would appear to have an interest in ensuring the financial well‑being of his general partner since a partner's bankruptcy could cause any financial debt of the partnership to be borne by the public official's general partner.

Accordingly, Mr. Parker may not participate in decisions of the board of supervisors when his business partner, Mr. Melton, appears before the board of supervisors to represent his own interests or those of his clients.  (Regulation 18702.1(a)(1).)  

Question 4

The facts you have provided do not indicate that the National Park Service is a source of income to Mr. Parker.  Absent an economic interest, Mr. Parker may participate in decisions regarding the National Park Service.

Question 5

The facts you have submitted for our review appear to indicate that the California Equity Corporation or its shareholders are not among Mr. Parker's economic interests.  However, when Mr. Parker makes loans through this corporation, the loans are secured by deeds of trust executed by the borrowers.  A deed of trust is an interest in real property.  (Section 82033; Eades Advice Letter, No. A‑82‑112.)  Accordingly, if any deed of trust is security for a note in excess of $1,000, Mr. Parker has an interest in the property securing the loan and must disqualify himself from participating in any decision which will have a reasonably foreseeable material financial effect on the real property, if the real property is located within the jurisdiction of the county.  In addition, for purposes of Section 87103(c), the debtor on the note is a source of income to Mr. Parker.  If payments on the loan amount to $250 or more within 12 months prior to the time of making a governmental decision, Mr. Parker must disqualify himself from participating in the decision if the effect on the debtor will be material.

Thus, if property on which Mr. Parker holds a deed of trust is directly before the board of supervisors, Mr. Parker may not participate in the decision.  (Regulation 18702.1(a)(3).)  In addition, if property on which Mr. Parker holds a deed of trust is indirectly before the board of supervisors, the appropriate standards for determining materiality are those of Regulation 18702.3 (copy enclosed).

If a source of income of $250 or more in the twelve months preceding the decision appears before the board of supervisors, Mr. Parker may not participate in the decision.  (Regulation 18702.1(a)(1).)  When a source of income of $250 or more in the preceding twelve months will be affected indirectly by a governmental decision, the appropriate standards for determining materiality are those of Regulation 18702.6 which states that the effect of a decision is material if:

(a)  The decision will affect the individual's income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or

(b)  The decision will affect the individual's real property interest in a manner that is considered material under Section 18702.3 or

18702.4. 

Question 6

As a public official, Mr. Parker must disclose his investments and sources of income in his annual Statement of Economic Interests.  Thus, assuming that Mr. Parker has an investment of $1,000 or more in the cable television partnership, Mr. Parker must report this investment on Schedule A of his Statement of Economic Interests.  (Watson Advice Letter, No. A‑90‑541.)  

Income is defined in Section 82030 as a payment received from a source inside the jurisdiction, or doing business within the jurisdiction.  A public official who owns 10 percent or more of a business entity must disclose sources of income to the business entity when his or her pro‑rata share of the income is at least $10,000 in a calendar year.  (Section 82030, 87203, 87207.)  Moreover, a public official must disqualify himself or herself from participating in governmental decisions which could foreseeably and materially affect a source of income of $250 or more within the twelve months prior to the time when the decision is made.  (Section 87103(c).)

Thus, Mr. Parker's disclosure obligations with respect to customers of the cable television partnership commence when the customer has been a source of income to the partnership of $20,000.  In addition, Mr. Parker may not participate in any decision which would have a material financial effect on any client of the partnership which has been a source of income to the partnership of $500 or more in the twelve months preceding a governmental decision.

For your convenience, we are enclosing some general information regarding the provisions of the Act.  Should you have specific questions regarding a particular governmental decision before Supervisor Parker, do not hesitate to call me at (915) 322‑5901.

Sincerely,

