




September 18, 1992

Robert E. Murphy

City Attorney

City of Woodland

Kronick, Moskovitz, Tiedemann & Girard

Attorneys at Law

770 L Street, Suite 1200

Sacramento, CA  95814-3363






Re:  Your Request for Advice







Our File No. A-92-559 

Dear Mr. Murphy:


This letter is in response to your request for advice regarding the responsibilities of Mayor Elaine Rominger and Councilmember Joe Crescione under the conflict-of-interest provisions of the Political Reform Act (the "Act").

QUESTIONS


1.  May Mayor Rominger and Councilmember Crescione, each of whom owns real property located within 2,500 feet of a proposed development project, participate in decisions concerning the project?


2.  May Mayor Rominger, who has received more than $250 over the past twelve months from the Yolo County Farm Bureau, a nonprofit entity, participate in decisions concerning the Taormino project?


3.  May the mayor participate in the review and update of the city's general plan, where the general plan currently includes policies intended to geographically limit the city's urban growth and discourage the conversion of agricultural land to urban uses?


4.  May the mayor participate in the review and updating of those portions of the city's general plan not specifically related to the expansion of the urbanized portion of the city or the conversion of agricultural land to urban uses?

CONCLUSIONS


1.  To the extent that the appraiser's report which you have submitted for our consideration is correct, the real property interests of Mayor Rominger and Councilmember Crescione are not disqualifying.  Thus, absent other disqualifying economic interests, they may participate in the pending decisions.


2.  Mayor Rominger may not participate in a governmental decision where it is reasonably foreseeable that the decision will have a material financial effect on the Farm Bureau.    


3 and 4.  Without more detailed information regarding the pending general plan decisions and their relationship to the mayor's economic interests, we are unable to provide advice regarding the proposed general plan amendment.

FACTS 


In the near future, the Woodland City Council may be considering issues related to the proposed Taormino project.  The project would consist of 275 single-family homes and 28 acres of quasi-public facilities on a 164-acre parcel located outside of both the present boundaries of the City of Woodland and the "urban limit line."  


Mayor Rominger owns her home located at 703 Rubicon Place Court.  Her home is beyond 300 feet but within 2,500 of the proposed development.  Councilmember Crescione owns his home at 1614 Donner Way.  His home is beyond 300 feet but within 2,500 feet of the proposed development. 
You have submitted for our consideration an appraisal performed by Lynch & Associates which concludes that the Taormino project may have an effect of approximately $5,000 on each residence. 


Mayor Rominger has received in excess of $250 within the preceding twelve months from her former employer, the Yolo County Farm Bureau (the "Farm Bureau").  Mayor Rominger's spouse is the president of the Farm Bureau and a member of its board of directors.  He does not receive compensation for his services to the Farm Bureau. 


The Farm Bureau is a nonprofit mutual benefit corporation with gross annual receipts of approximately $200,000.  Its principal asset is a 8.34-acre parcel of real property located within the City of Woodland.  The needs assessment for the Taormino project identified and evaluated alternative sites where a large lot development on the scale proposed by the developer of the Taormino project could be located.  The Farm Bureau property is adjacent to the Aoki parcel, one of several parcels discussed in the "alternative locations" portion of the needs assessment.  The Farm Bureau property was not considered for the project and is not the subject of any study or action.


In two previous advice letters (Moe Advice Letters, Nos. A-90-580 and A-90-757), we responded to the City of Woodland's request for advice on behalf of Mayor Elaine Rominger and Councilmember Joe Crescione regarding the Taormino project.  We advised that their real property interests located within 2,500 feet of the proposed Taormino project were not disqualifying financial interests.  Our conclusion was based on the report of an appraiser which you submitted for our review.  The appraiser's report, which took into consideration the factors in Regulation 18702.3(d), concluded that the project would not affect the public officials' real property interests in the threshold amounts of Regulation 18702.3(a)(3)(A) and (B).

ANALYSIS


The Act was adopted by the voters of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act is to ensure that public officials, whether elected or appointed, perform their duties in an impartial manner, free from any bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act provides:  


No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.


As members of the City Council of the City of Woodland, Mayor Rominger and Councilmember Crescione are public officials for purposes of the Act.  (Section 82048.)  Thus, they may not make, participate in making, or in any way attempt to use their official position to influence a governmental decision in which they have a financial interest.  

Economic Interests


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official, or on a member of the official's immediate family, or on:


Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  





Section 87103(b) and (c).


Mayor Rominger and Councilmember Crescione own real property in the City of Woodland.  Presumably, their interests in real property are greater than $1,000.  Accordingly, they may not make, participate in making, or in any way attempt to use their official position to influence a governmental decision which will foreseeably and materially affect their interests in real property.  


In addition, Mayor Rominger may not participate in a governmental decision which will foreseeably and materially affect the Farm Bureau which has been a source of income to her in excess of $250 in the preceding twelve months.


Whether the financial effect of a decision is reasonably foreseeable at the time the governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


It is foreseeable that a development such as the Taormino project, consisting of 275 single-family units and 28 acres of quasi-public facilities on a 164-acre parcel, will have an effect on the value of real property located in the vicinity of the project.  If the effect will be material, disqualification is required. 


Real Property Interests


As we have previously advised with regard to the real property interests of Mayor Rominger and Councilmember Crescione, the appropriate standard for determining materiality when real property will be affected indirectly by a governmental decision is that of Regulation 18702.3(a)(3)(A) and (B).  This regulation states that a decision is material if the decision will have an effect of $10,000 or more on the fair market value of the real property or will have an effect of $1,000 or more per twelve month period in the rental value of the real property.  (Moe Advice Letter, No. A-90-757.)


You have submitted for our consideration an appraisal that states that the pending decisions will affect the officials' interests in real property by approximately $5,000.  In reaching this conclusion, the appraiser has taken into consideration the factors in Regulation 18702.3(d).  Accordingly, to the extent that the appraiser's conclusions are accurate, the officials' interests in real property are not disqualifying economic interests and they may participate in the pending decisions unless other economic interests would require their disqualification.

Source of Income


You have also stated in your request for advice that Mayor Rominger, formerly an employee of the Farm Bureau, has received income from the Farm Bureau in excess of $250 in the preceding twelve months.  Thus, the Farm Bureau is a potentially disqualifying economic interest.  


The appropriate standard for determining materiality with respect to a nonprofit entity which is a source of income to a public official is that of Regulation 18702.5.  With respect to an entity such as the Farm Bureau which has gross annual receipts of approximately $200,000, disqualification is required if:


(1)  The decision will result in an increase or decrease of the entity's gross annual receipts for a fiscal year in the amount of $50,000 or more.


(2)  The decision will cause the entity to incur or avoid additional expenses or to reduce or eliminate existing expenses for a fiscal year in the amount of $12,500 or more.


(3)  The decision will result in an increase or decrease in the value of the entity's assets or liabilities in the amount of $50,000 or more.

