




September 9, 1992

Susan M. Schectman

Office of City Attorney

City of Pacifica

170 Santa Maria Avenue

Pacifica, CA 94044






Re:  Your Request for Advice







Our File No. A-92-570

Dear Ms. Schectman:


This is in response to your letter requesting advice on behalf of Pacifica City Councilmember Ellen Castelli regarding her responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct that has already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)

QUESTION


May Councilmember Castelli participate in a city council decision concerning various projects within the Rockaway Beach Redevelopment Area where the project sites are in the proximity of property owned by the councilmember's employer?

CONCLUSION


Councilmember Castelli must disqualify herself from participating in any decision which will foreseeably and materially affect her employer, Red Carpet Realty-Andy Breslin Co., Inc.  In addition, Councilmember Castelli must disqualify herself from any decision which will materially affect Mr. Dean Breslin, the sole owner of the realty company, or any clients who have paid her $250 in the past 12 months.

FACTS


Councilmember Castelli is a member of the Pacifica City Council and the redevelopment agency, and is employed as a real estate agent with Red Carpet Realty-Andy Breslin Co., Inc. ("Red Carpet").  During the past twelve months, the councilmember has received over $250 in income from Red Carpet.  However, the councilmember has no ownership interest in Red Carpet.  The business is wholly owned by Mr. Breslin.  


A redevelopment plan for the Rockaway Beach Redevelopment Area was previously approved by the city.  Mr. Breslin owns a variety of interests in the proximity of the redevelopment area.  Mr. Breslin and his spouse own Red Carpet and the lot and building occupied by Red Carpet.  Red Carpet leases the building from the Breslins.  The property is within 300 feet of the boundary of the redevelopment area.  In addition, the Breslins own four vacant lots which are situated within the redevelopment area.  The vacant lots are currently zoned for commercial use.  The Breslins have proposed a motel for the vacant lots, but have not yet submitted  a formal proposal to the city.


The city will be considering several decisions concerning projects within the Rockaway Beach Redevelopment Area.  You anticipate these decisions will be considered by both the city council and the city redevelopment agency.  These projects include:

Improvements to Maitland Avenue:  A proposal to repave Maitland Avenue and to construct curbs and sidewalks.  The project fronts directly on the Breslins' vacant lots and would directly improve their street frontage.  

The Days' Inn Expansion:  A proposal to construct a 4,500 square foot expansion of an existing 30-room motel to 44 rooms.  The expansion site is immediately adjacent to the Breslin vacant lots where the Breslins plan to build their motel.  

The Pollack Project "Site A":  A proposal to amend the redevelopment agency's agreement with a developer, Pollack Corporation, to construct an 18,000 square foot two-story commercial office/retail complex.  The project is within 300 feet of the boundary of the Breslin vacant lots.  

The Quarry Reclamation Project:  A proposal to reclaim a 117-acre quarry which has already been excavated and graded.  The plan is to fill and recontour the slopes of the quarry, improve its drainage, and revegetate the site.  No current development project is proposed.  


The lot and building occupied by Red Carpet is within 250 feet of the boundary of the quarry and within 800 feet of the area where the actual reclamation work will occur.  The Breslins' vacant lots are approximately 660 feet from the quarry boundaries and approximately 760 feet from the area where actual reclamation work will occur.

ANALYSIS


The Political Reform Act (the "Act"), was enacted by the people of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was

to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As a city councilmember, Councilmember Castelli is a public official under the Act.  (Section 82048.)  Consequently, the councilmember may not participate in any decision that will have a reasonably foreseeable and material financial effect on her economic interests.

Economic Interests


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official, or on a member of his or her immediate family, or on:



(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.



(d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.






Section 87103(c) and (d).


Councilmember Castelli is currently employed with Red Carpet.  Consequently, pursuant to Section 87103(d), Councilmember Castelli has an economic interest in Red Carpet.  Further, you stated that Red Carpet is a source of income to the councilmember of more than $250 in the last 12 months.  Thus, pursuant to Section 87103(c), Red Carpet is also an economic interest of the councilmember.  


In addition, we have advised that under some circumstances, there may be more than a single source for a payment.  (See e.g., Regulation 18704.3; Dorsey Advice Letter, No. A-87-176.)  Two factual situations appear to apply to income received by the councilmember.


A.  Piercing


In the Hentschke Advice Letter (No. A-80-069), a Carlsbad Planning Commissioner who was employed by a closely held corporation was confronted with a decision that would not affect the corporation, but would substantially affect the president/majority shareholder of the corporation.  We advised:


In keeping with the purposes of the Act we conclude that in this case the president/majority shareholder of the corporation for which Mr. Larson works may also be considered a source of income to Mr. Larson.  Although for other purposes the corporation would be considered Mr. Larson's source of income, there can be no question that in a closely-held corporation situation such as here the president/majority shareholder of a corporation effectively controls the employment relationship itself.  Accordingly we conclude that the majority shareholder is a source of income to Mr. Larson  and he should therefore disqualify himself from any decision which would have a material financial effect on the shareholder.


We have no information relating to Mr. Breslin's involvement in the hiring or payment of salary to Councilmember Castelli.  Absent information to the contrary, it appears the rationale in Hentschke is equally applicable under these facts.  


B.  Commission Income


Regulation 18704.3 provides guidelines for the attribution of commission income for conflict-of-interest purposes.  Regulation 18704.3 provides:


(c)  The sources of commission income in a specific sale or similar transaction include for each of the following:

* * *



(3)  A real estate agent:


(A)  The broker and brokerage business entity under whose auspices the agent works;




(B)  The person the agent represents in the transaction; and


(C)  Any person who receives a finder's or other referral fee for referring a party to the transaction to the broker, or who makes a referral pursuant to a contract with the broker.

* * *


(d)  For purposes of determining whether disqualification is required under the provisions of Sections 87100 and 87103(c), the full gross value of any commission income for a specific sale or similar transaction shall be attributed to each source of income in that sale or transaction.


Thus, pursuant to Regulation 18704.3, the councilmember also has an economic interest in clients of Red Carpet that the councilmember represents in a transaction and any person who receives a finder's or other referral fee for referring a party to the transaction to the broker, or who makes a referral pursuant to a contract with the broker.

