December 14, 1992

William B. Conners

City Attorney

City of Monterey

City Hall

Monterey, California  93940

Re:  Your Request for Advice

                        Our File No.  A-92-587

Dear Mr. Conners:


You have requested advice on behalf of Councilmember Don Edgren regarding his duties under the conflict-of-interest provisions of the Political Reform Act (the "Act"). 

QUESTION


May the Del Monte Avenue plan line be divided into segments, to allow Councilmember Edgren to vote on plan line decisions which do not affect his property in the west segment?

CONCLUSION

     The Del Monte Avenue plan line project is not suitable for segmentation and therefore Councilmember Edgren may not participate in any of the plan line decisions.

FACTS


The Monterey City Council is considering adoption of a plan line which delineates the ultimate location of Del Monte Avenue along its 1.5 mile length.  The actual plan line is a depiction on a map that shows where the ultimate widened roadway will be positioned and which lands will need to be condemned or acquired by the city to accomplish the widening.  The city's acquisition of certain property necessary for the improvements could materially impact property values within the plan line. 


The plan has been presented by the city engineering staff as a single project, labeled in three segments: east, west and center.  The staff has proposed this as a single project in order to maintain alignment integrity and proper planning.  Although this is planned as a single project, it may be necessary to actually widen the road in stages due to financial constraints.


Councilmember Don Edgren and his wife are general partners in a small 18 room bed and breakfast inn located on Del Monte Avenue.  They hold a 50 percent ownership interest in the property and business; the balance is held by a number of limited partners. 

Ms. Edgren manages and operates the business.  On his statement of economic interests, Councilmember Edgren has indicated that his interest in the bed and breakfast inn is valued between $10,000 and $100,000.  According to the plan line, the city will need to acquire some property which is within 300 feet of the bed and breadfast property.  The bed and breakfast inn is located within 300 feet of the plan line.

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  


An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  




Section 87103


Accordingly, Councilmember Edgren may not make, participate in making, or attempt to use his official position to influence a governmental decision regarding the plan line, if the decision will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on any of his economic interests, including the bed and breakfast inn.

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)


It is reasonably foreseeable that the plan line decisions will have a financial effect on the bed and breakfast inn because it is located within 300 feet of Del Monte Avenue.

Materiality


Regulation 18702.1(a)(3)(A) provides that a decision is material with respect to an official's interest in real property if:

The decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of real property in which the official has a direct or indirect interest (other than a leasehold interest) of $1,000 or more, or a similar decision affecting such property;

     Your letter states that "although no construction plans for the actual widening of the street are pending...there is no argument that it does establish the city's intent to acquire certain property necessary for the improvements..."  Therefore, if it is reasonably foreseeable that Councilmember Edgren's property may be acquired by the city, he may not participate in the plan line decisions.

     If an official's economic interest is not directly involved in the decision, or the direct effect is not material, it must still be determined if the decision will have an indirect effect on an economic interest of an official.  If the indirect effect will be material, the official must not make, participate in or use his or her official position to influence the decision. 


     Regulation 18702.3 defines material financial effect for an ownership interest in real property which is indirectly involved in the decision.  Subdivision (a)(1) of this regulation states that the effect of a decision is material if:

The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.

     In addition, subdivision (a)(2) states that the effect of a decision is material if:

the decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services.

     Therefore, according to the facts presented and under Regulation 18702.3(a)(1) and (2), Councilmember Edgren may not participate in the plan line decisions.

Segmentation


     The plan line project involves the widening of a one and one-half mile street, which is labeled in three segments: east, west and center.  You stated in your letter that although the plan line is labeled in segments, the engineering staff considers it as a single project.  Because of funding restraints, it may be necessary to develop one or two of the segments in separate phases, and if so, the decision of which portion to develop first is an integral part of the pending decision.  On behalf of Councilmember Edgren, you have questioned if the plan line project may be segmented to allow him to participate in decisions which do not affect his property in the west segment.

     We have previously advised that, under certain circumstances, a large and complex decision may be divided into separate decisions, for example, when an official has a disqualifying economic interest in one component of the decision which is not interdependent upon the other components.  However, a series of decisions may be too interrelated to be considered separately.  (Miller Advice Letter, No. A-82-119.)  This would be the case, if a decision on one aspect of a general plan would be determinative as to a decision on another aspect of the plan.  Under such circumstances, if an official must disqualify himself or herself from participating in one of the decisions, he or she is also disqualified from participating in the other related decisions.  

     Accordingly, in a decision to select one of two autopark sites, a decision to select one of the sites is essentially a decision against the other autopark site.  (Boogaard Advice Letter, No. I-90-347.)  Similarly, decisions regarding one aspect of a general plan may be so interrelated to other decisions that they may not be bifurcated, because one decision will effectively decide the other.

     Based on the facts of your situation and our prior advice, we would not consider the 1.5 mile plan line to widen Del Monte Avenue to be the kind of project suitable for segmentation.  The decisions are necessarily interrelated to maintain proper road alignment and planning.  Therefore, Councilmember Edgren may not participate in any of the Del Monte plan line decisions.

     Regulation 18700.1(b) allows an otherwise disqualifed offical to appear in the same manner as any other member of the general public before his agency on a matter related to his personal interests.  These interests include an interest in real property or a business entity which is wholly owned by the official or members of his immediate family, or a business entity over which the offical exercises sole direction and control.  Since Councilmember Edgren has a 50-percent ownership interest in the bed and breakfast inn, this exception would not apply to him.

     I trust this answers your question.  Should you have an further questions, you may contact me at (916)  322-5901.

Sincerely,

                            Scott Hallabrin

                            Acting General Counsel

