




December 15, 1992

Gary L. Gillig

City Attorney

City of Oxnard

300 W. Third Street

Oxnard, CA  93030






Re:
Your Request for Informal Assistance


Our File No. I-92-588

Dear Mr. Gillig:


This is in response to your letter requesting advice on behalf of Councilmember Michael A. Plisky regarding his responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your request does not pertain to a particular governmental decision, we are treating your letter as a request for informal assistance.  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)

QUESTION


May Councilmember Plisky participate in the city council's decisions regarding the future operation and management of the River Ridge Golf Course, a city-owned golf course, where the councilmember owns a residence that is located within 300 feet

from the golf course?

CONCLUSION


Councilmember Plisky may participate in the city council's decisions regarding the future operation and management of the River Ridge Golf Course so long as the decisions will not have a foreseeable material financial effect on his residence.

FACTS


The River Ridge Golf Course, a city-owned golf course, consists primarily of an 18-hole course and a 22,000 square foot clubhouse, in which are located a pro shop, a snack bar, a restaurant, meeting rooms, and a banquet area.  Mr. Plisky is a member of the Oxnard City Council.  His principal residence is located within 300 feet of the golf course boundaries, and it is approximately 2,000 feet from the clubhouse.  


Although the City owns the golf course, independent contractors maintain and operate the golf course, and associated food and beverage services are offered at the clubhouse.  There are currently four contracts in effect on various aspects of golf operation.


A consultant has recently submitted to the city a report that analyzes three potential methods of operating the golf course:

(1) a turnkey facility lease; (2) a golf operations agreement involving city maintenance of the course; and (3) service contracts for all operations.


The consultant also recommends that the city redesign and improve some areas of the golf course.  


  ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using his official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that an official has a financial interest in a decision where it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on any real property in which the public official has a direct or indirect interest of $1,000 or more.  (Section 87103(b).)


You indicate in your letter dated October 21, 1992, that the councilmember's interest in his residence is greater than $1,000.  Thus, Councilmember Plisky is prohibited from making or in any way participating in decisions which would have a foreseeable material financial effect on his property that is distinguishable from the effect on the public generally.


Generally, an effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  You indicate in your letter that Councilmember Plisky's residence is within 300 feet from the River Ridge Golf Course, and within 2,500 feet of the golf course's clubhouse.


The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  


Regulation 18702.3 provides in relevant part that the effect of a decision on real property in which an official has a direct, indirect or beneficial ownership interest, is material if:


(a)  The effect of a decision is material as to real property in which an official has a direct, indirect or beneficial ownership interest (not including a leasehold interest), if any of the following applies:


(1)  The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no financial effect upon the official's real property interest.




*  *  *  *




(3)  The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:


(A)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B)  Will affect the rental value of the property by $1,000 or more per 12 month period.




Regulation 18702.3(a)(1) and (a)(3). 


Councilman Plisky's property is within 300 feet of the golf course that may be the subject of the city's decisions.  Thus, since his real property is in such close proximity to the property which may be the subject of the decisions, he may not participate in decisions concerning the city's golf course unless it will have no financial effect on his real property.  It appears that any decision concerning the golf course as a whole would have some financial effect on his property.  Thus, he may not participate in those decisions.

Segmentation


Generally, each governmental decision is analyzed independently to determine if there will be a foreseeable material financial effect on an official's financial interest.  (In re Owen (1976) 2 FPPC Ops. 77.)  Thus, if the city's decision concerns the maintenance and operation of the clubhouse, which is 2,000 feet from the nearest boundary of the councilman's property, and the decision is not interrelated to decisions concerning other closer portions of the golf course, he may participate.


Where other decisions concerning the golf course are not interrelated to decisions from which he would be disqualified, the following procedure should be followed to permit his participation:


(1)  The decisions in which he has a disqualifying financial interest should be segregated from the other decisions.


(2)  The decisions from which he is disqualified should be considered first, and a final decision reached by the city without his participation in any way.


(3)  Once a decision has been made on the portions of the decision in which he has a disqualifying interest, he may participate in the deliberations regarding other portions of the decision, so long as those deliberations do not result in a reopening or in any way affect the decisions from which he was  disqualified.  (Huffaker Advice Letter, No. A-86-343.)   


In many cases, a series of decisions will be too interrelated to be considered separately.  (Miller Advice Letter, No. A-82-119.)  Where the decisions are too interrelated to be decided separately, he must disqualify himself as to all the decisions under consideration.  (Scher Advice Letter, No. A-88-479.)  


Further, where a decision applies to the golf course generally, the entire property is considered the property subject to the decision and he may not participate.  (Hurst Advice Letter, No. I-90-359.)  Generally, one must look to the potential benefits of the decision, not at the actual use at the time of the decision.  Thus, you should consider the above factors as to present and future decisions regarding the maintenance and operation of the golf club house.  (In re Legan, (1985) 9 FPPC Ops. 1; Hill Advice Letter, No. A-87-110.)

Appraisals


Regulation 18702.3(d) sets forth factors that must be considered in determining whether a decision will have a material financial effect on the councilmember's real property.


1.  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;


2.  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;


3.  Whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, the effect on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.

