December 15, 1992

Malcolm Hunter

Richmond City Attorney

City Hall, Room 330

2600 Barrett Avenue

P.O. Box 4046

Richmond, CA  94804






Re:
Your Request for Informal Assistance


Our File No. I-92-594

Dear Mr. Hunter:


This is in response to your letter requesting advice on behalf of Richmond City Councilmember LaVonne Niccolls regarding her responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").   Since your advice request does not refer to a specific governmental decision, we are treating your request as one for informal assistance.


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)

QUESTION


Does Councilmember Niccolls have an economic interest in two trusts that are managed by her spouse and of which her spouse is a beneficiary?

CONCLUSION


It appears the councilmember will have an interest in both of the trusts as sources of income, and interests in the assets of the irrevocable trust.  Thus, she is prohibited from making, participating in making, or otherwise using her official position to influence a governmental decision which will have a foreseeable and material financial effect on any of these economic interests. 

FACTS


Councilmember Niccolls' spouse is the beneficiary of two family trusts.  One of the trusts is revocable and the other is irrevocable.  You stated that the councilmember's spouse will receive half of the trusts' res upon the death of his mother.  The trusts contain various corporate stocks.  Currently, the councilmember's spouse receives no distributions of income as beneficiary of the trusts.


Councilmember Niccolls' spouse is also the trustee for the trusts and receives administration fees of $2,000 annually per trust.

ANALYSIS


Under the Act, every public official must disclose all his or her economic interests that could foreseeably be affected by the exercise of the official's duties.  (Sections 81002(c), 87200-87313.)  Additionally, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


The councilmember has an indirect interest in any investment or property interest owned by her spouse or dependent children, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.  Thus, the councilmember has an economic interest in any investment or property interest of her spouse worth more than $1,000.


In addition, Section 82030 provides that the income of an individual also includes any community property interest in the income of a spouse.  Consequently, if any person or business has been a source of income to the councilmember of $250 or more, or to her spouse of $500 or more within the past 12 months, the source of income is a potentially disqualifying economic interest as described in Section 87103.  

Interests in the Trust


As trustee to the trusts in question, the councilmember's spouse holds legal title to the trusts and may control the trust.  However, the trustee in fact takes no true ownership interest in the assets in the trust.  (Estate of Getty (1978) 85 Cal. App. 3d 755, 760; Regulation 18234(d).)  The trustee may not treat the trusts' assets as his or her own property.  (Coberly v. Superior Court (1965) 231 Cal. App. 2d 685, 688-689.)  Thus, the councilmember would not have an interest in the trusts or the assets of the trusts by virtue of her spouse acting as trustee.


However, the trusts may also be considered sources of income to the councilmember.  Regulation 18234(d) provides:


For the purposes of this section, a filer does not have a direct, indirect or beneficial interest in a trust by reason of being a trustee or co-trustee provided that the filer does not have a direct, indirect or beneficial interest (as described in subsection (c)) in the trust.  However, income that is otherwise reportable and is received by the filer for the performance of trustee services must be reported.






(Emphasis added.)


You stated that the councilmember's spouse receives $2,000 annually from the trusts for acting as trustee.  The councilmember's community property interest in the income from each trust would be $1,000.  Thus, the trusts would be sources of income to the councilmember for purposes of Section 87103.

Interests in the Assets of the Trusts


The interests of an individual also includes a pro-rata share of the interests of any trust in which the individual or individual's spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  (See e.g., Section 82030; Section 82033; Section 82034.)  You stated that the councilmember's spouse has a right to half of the trust assets upon the death of her mother.  Thus, he would have a 50-percent interest in the trust, and the councilmember would have an indirect interest in 50 percent of the trust.


However, even where the filer's interest in the trust is 10 percent or greater, Regulation 18234 (copy enclosed) limits the circumstances under which the beneficiary of a trust will be considered to have an interest in the pro-rata share of interests in real property and investments held by the trust, and income to the trust.  (Van de Kamp Advice Letter, No. A-88-169.)


Regulation 18234 requires disclosure of the pro-rata share of property and investments of the trust, and income to the trust if the beneficiary has a 10-percent interest or greater in the trust and:


(A)  Presently receives income; or


(B)  Has an irrevocable future right to receive income or principal.  For purposes of this subsection, an individual has an irrevocable future right to receive income or principal if the trust is irrevocable and:



1.  No powers exist to consume, invade or appoint the principal for the benefit of beneficiaries other than the filer or if there are such powers they are limited by an ascertainable standard relating to the health, education, support or maintenance of said beneficiaries; or


2.  Under the terms of the trust, no one else can designate the persons who shall possess or enjoy the property or the income therefrom.


You stated that the councilmember's spouse does not receive income from either trust, other than administration fees.  You also stated that one of the trusts was revocable.  Pursuant to the regulation, the assets of the revocable trust would not be considered interests of the councilmember.


However, the irrevocable trust in which the councilmember's spouse has an interest would appear to meet the criteria described in Regulation 18234.  (See, Pucci Advice Letter, No. A-82-012.)  If this is the case, then with respect to that trust, the councilmember's spouse has a 50-percent interest in all the assets of the trust and the councilmember has an indirect interest in all the assets of the trust.  Moreover, if the indirect interests of the councilmember in the assets of the trust is worth $1,000 or more, these interests are potentially disqualifying interests under the Act.

Foreseeability and Materiality


According to the information you described, the councilmember would have an economic interest in both trusts pursuant to Section 87103(c) and in the assets of and income to the irrevocable trust.  Thus, she would be prohibited from making, participating in making, or otherwise using her official position to influence a decision which will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on any of those economic interests.


A.  The Trust


The Commission has developed standards to determine materiality which differ depending on whether economic interests are directly or indirectly involved, and the nature of the economic interest.  Clearly, where the trust is the subject of some city council decision, the councilmember would not be able to participate in the decision.  (Regulation 18702.1.)  


However, the councilmember will also be considered to have a conflict of interest in any decision which will have an indirect material financial effect.  As stated above, the applicable materiality regulation also depends on the nature of the interest involved.  In 1977, in a memorandum discussing the reporting requirements related to trusts (M-77-436), Commission staff stated:

