

January 12, 1993

Dana S. Appling

Senior Attorney

Sacramento Municipal Utility District

P.O. Box 15830

Sacramento, CA  95952-1830



Re:  Your Request for Informal Assistance




Our Advice File No. I-92-606

Dear Ms. Appling:


This letter is in response to your request for advice under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since you are seeking advice concerning an unidentified public official, your letter is considered a request for informal assistance.  


This letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (l975) 1 FPPC Ops. 71.)

QUESTIONS


1.  Is the chief financial officer for the Central Valley Financing Authority ("Authority") required to disclose an investment interest in the parent corporation of a business entity which has entered into a contract with the Authority?


2.  Is the chief financial officer prohibited from participating in decisions affecting the subsidiary of a business entity in which he or she owns stock?

CONCLUSIONS


1.  The chief financial officer would be required to disclose the parent corporation if that entity is of the type specified to be disclosed by the conflict of interest code for the Authority.  The subsidiaries of the parent corporation are not required to be reported.


2.  The chief financial officer is prohibited from participating in decisions which will have a material financial effect on the parent corporation or on any of its subsidiaries.

FACTS


The Sacramento Municipal Utility District entered into a joint powers agreement with the County of Sacramento to form the Central Valley Financing Authority (the "Authority") for the construction of a cogeneration power plant.  The Authority has contracted with a developer and an engineering contractor for the construction of the cogeneration plant.


The engineering contractor, Century Contractors West, Inc., ("Century") is a wholly owned subsidiary of Midwest Capital Groups, Inc., which is a wholly owned subsidiary of Midwest Resources, Inc. (MWR).  Midwest Resources, Inc., was formed upon the merger of the Iowa Public Service Company and Iowa Power, Inc.


The Chief Financial Officer (CFO) for the Sacramento Municipal Utility District is also an officer with the Authority.  The CFO owned stock in Iowa Public Service Co., which became MWR after the merger.  The CFO owns 247 shares of MWR stock at a market value of $4,176.


The CFO was not involved in the negotiations or approval of the contract between the Authority and Century, nor will the CFO be involved in any aspect of the contract administration or be in a position to influence payment to Century under that contract.  You indicated that the contract will most likely result in more than $250,000 in gross revenues to Century.


The CFO will be involved in the issuance of bonds to fund the project and in procuring a bank letter of credit which would guarantee the bonds issued in the name of the Authority.  The financing and guarantee will pay the project costs.  Century will not be a party to, or otherwise involved with, the bank or bond rating agencies in negotiations to secure the letter of credit or funding, except to provide information to those parties as required.

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  


An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.   


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.




Section 87103, footnote added.


Section 82034 defines "investment" as any financial interest in or security issued by a business entity, including but not limited to common stock, preferred stock, rights, warrants, options, debt instruments and any partnership or other ownership interested owned directly, indirectly or beneficially by the public official, or his or her immediate family, if the business entity or any parent, subsidiary or otherwise related business entity has an interest in real property in the jurisdiction, or does business or plans to do business in the jurisdiction, or has done business within the jurisdiction during the two years prior to the time any statement or other action is required under this title.


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on a business entity which is a parent or a subsidiary of, or is otherwise related to, a business entity in which the official has a financial interest.  (Regulation 18706.) 


Regulation 18236 (copy enclosed) defines "parent-subsidiary relationship" as follows:


(a)  A parent-subsidiary relationship exists when one corporation directly or indirectly owns shares possessing more than 50 percent of the voting power of 

another corporation.


You stated that the CFO has an investment interest in Midwest Resources, Inc., of more than $1,000.  Midwest Resources Inc., wholly owns Midwest Capital Group, Inc., which in turn wholly owns Century Contractors West, Inc.  The parent-subsidiary relationship exists.


Accordingly, the CFO may not make, participate in making, or attempt to use his or her official position to influence a governmental decision which will have a reasonably foreseeable material financial effect, on Century Contractors, West, Inc.  (Section 87100(b).)

Foreseeability


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)


If any of the decisions by the CFO in securing financing or in procuring a bank letter of credit could effect the ability of the Authority to pay Century, or could affect the viability of the project as a whole, it is foreseeable that such decisions could have adverse financial consequences on Century.

Materiality


For a foreseeable financial effect to be disqualifying, the effect on the official's economic interest must also be material.  The test for materiality differs depending on the specific decisions and task associated with the issuance of the bonds or the letter of credit.  If Century is directly affected by the decisions and actions of the CFO, the effect is generally deemed to be material and disqualification is required. 


If Century is not directly affected by the decisions and actions of the CFO, Regulation 18702.2 applies.  This regulation provides for disqualification from participating in decisions depending on the size of the business entity involved.  For example, an entity registered on the New York Stock Exchange would be "material" if the decision increased or decreased gross revenues for a fiscal year by $250,000 or more; resulted in the entity incurring or avoiding additional expenses by $100,000 or more in a fiscal year; or resulted in an increase or decrease in the value of assets or liabilities by $250,000 or more.  Lesser monetary thresholds apply for smaller entities.


If Century is indirectly materially affected by the decisions of the CFO, the CFO is prohibited from participating in decisions.


You further asked if the CFO is required to disclose his other financial interest in MWR.  


Generally, an official who holds a reportable investment in one business entity need not disclose the name of any parent, subsidiary or otherwise related business entity on his or her Statement of Economic Interests.  (Regulation 18236.)  If the conflict of interest code for the Authority enumerates the CFO as a designated position and that code requires the CFO to disclose investments in power companies, such as MWR, then the CFO would disclose the stock in MWR as an investment interest.  The CFO would not be required to disclose the names of MWR's subsidiaries.


I hope this information has been helpful to you.  If I can be of any further assistance, please feel free to call me at (9l6) 322-5901.

