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November 10, 1992

Honorable R. David Bewley

City Councilmember

City of Atascadero

6500 Palma Avenue            

Atascadero, CA  93422                         

Re:
Your Request for Informal Assistance

Our File No. I‑92‑609

Dear Councilmember Bewley:

This is in response to your letter requesting advice regarding your responsibilities under the conflict‑of‑interest provisions of the Political Reform Act (the "Act").   Since your advice request does not refer to a specific governmental decision but instead seeks general guidance, we are treating your request as one for informal assistance.

QUESTIONS

You have recently been elected to the Atascadero City Council.  Your spouse is a commissioned agent with a real estate broker that does business in the jurisdiction.  You have asked whether your spouse's employment will create a conflict of interest under the following circumstances:

1.  The real property subject to a city council decision is listed by your spouse.

2.  The real property subject to a city council decision is listed by your spouse's employer, but your spouse does not represent the client.

3.  The real property subject to a city council decision is listed by a competing real estate company.

4.  The real property subject to a city council decision is listed by your spouse and is in escrow.

5.  The real property subject to a city council decision is listed by your spouse's employer and is in escrow, but your spouse does not represent the client.

6.  The real property subject to a city council decision is within 300 feet of real property that is listed by your spouse and is in escrow.

7.  The real property subject to a city council decision is more than 300 feet of real property listed by your spouse and is in escrow.

CONCLUSIONS

1 and 2.  Having a listing on property does not create an economic interest in the client buying or selling the real property.  Thus, you would not have a conflict of interest due to effects on the client.  

However, if any decision will have a foreseeable material financial effect on the real estate business that employs your spouse, you will have a conflict of interest.

3.  Real property listed by competing real estate companies are not your economic interests.  

4.  Promised income is considered an economic interest under the Act.  Commission income is considered "promised" income when a sale is pending and the property is in escrow.  Under those circumstances you will have an economic interest in your spouse's client, in addition to her employer. 

Consequently, if the decision will either materially financially affect the client or the real estate business that employs your spouse, you will have a conflict of interest.

5.  Absent an ownership interest in the real estate business held by you or your spouse, you are not considered to have an economic interest in sources of income or promised income to the business (unless your spouse is involved in the transaction).  However, as stated above, if the decisions will have a foreseeable material financial effect on the real estate business that employs your spouse, you will have a conflict of interest.

6 and 7.  Where you do have an economic interest in the owner of real property that is in the proximity of real property that is the subject of the city council's decision, the distance between the client's real property and the property that is the subject of the decision controls the standard of materiality to be applied.  

Where the real property subject to the city council decision is within 300 feet of real property owned by a source of income, you may not participate in the decision unless there is no financial effect on the property.  

Where the source of income's real property is beyond a radius of 300 feet from the subject property, but within 2,500 feet, the effect of a decision will be material only if the decision will affect the value of the property by $10,000 or more, or the rental value of the property by $1,000 in a 12‑month period.

Finally, if the source of income's property is located beyond a 2,500 foot radius of the subject property, the effect of a decision is material only if there are specific circumstances regarding the decision which make it foreseeable that the decision will affect the value of the source of income's real property by $10,000 or more, or the rental value of the property by $1,000 or more per 12‑month period.  

DISCUSSION

Financial Interests

The Act was adopted by the people of the State of California by initiative in 1974.  The purpose for the conflict‑of‑interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)

In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  This definition would include members of the Atascadero City Council.  

Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

Section 82030 provides that the income of an individual also includes any community property interest in the income of a spouse.  Consequently, if any person or business has been a source of income to you of $250 or more, or to your spouse of $500 or more (making your community property interest $250) within the past 12 months, the source of income is a potentially disqualifying economic interest as described in Section 87103.  

You stated that your spouse is a commissioned agent with a real estate broker that does business in the jurisdiction.  Thus, the real estate business is an economic interest pursuant to Section 87103(a).  

Moreover, Regulation 18704.3 provides special rules for determining who are the sources of commission income earned in a given sales transaction.  Regulation 18704.3 provides:

(c)  The sources of commission income in a specific sale or similar transaction include for each of the following:

* * *

(3)  A real estate agent:

(A)  The broker and brokerage business entity under whose auspices the agent works;

(B)  The person the agent represents in the transaction; and

(C)  Any person who receives a finder's or other referral fee for referring a party to the transaction to the broker, or who makes a referral pursuant to a contract with the broker.

* * *

(d)  For purposes of determining whether disqualification is required under the provisions of Sections 87100 and 87103(c), the full gross value of any commission income for a specific sale or similar transaction shall be attributed to each source of income in that sale or transaction.

Pursuant to this regulation, you will have an economic interest in the real estate business, the clients your spouse represents, and persons who receive finder's or referral fees for referring a party to the transaction to the broker, or who makes a referral pursuant to a contract with the broker.  

Finally, please note that sources of promised income are also economic interests.  For example, commission income is deemed "promised" income when the sale is pending (i.e., the sale is in escrow), even prior to the commission actually being paid.  (Felts Advice Letter, No. A‑85‑130; Robbins Advice Letter, No. A‑87‑074.)  However, having a listing on property does not constitute promised income.  (Jones Advice Letter, No. A‑92‑153.)

Consequently, you may not participate in any decision which will have a foreseeable and material financial effect on a source of income or promised income within the 12 months preceding the decision.

Materiality

The standard to determine materiality differs depending on whether a source of income is directly or indirectly involved in a decision.  Generally, if the official's source of income is directly involved in a decision, the effect is deemed to be material.  

A source of income is directly before the city council when the source initiates the proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or the subject of, the proceeding.  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity. (Regulation 18702.1(b).)  

Thus, where a source of income such as a client or the real estate firm (as discussed above), is directly before the city council as an applicant or the subject of the decision, Regulation 18702.1(a) provides that the effect of the decision is deemed material and disqualification is required.  (Combs Advice Letter, No. A‑89‑177.)

In all other cases, you are still required to determine if the indirect effect on your source of income will be material.  For example, since your spouse's employer is located in the jurisdiction, a decision may have a foreseeable financial effect on the business despite the business not being an applicant, or otherwise directly involved in the decision.  

Regulation 18702.2 (copy enclosed) provides that for a relatively small business entity, the indirect effect of a decision is material where:

(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.

Consequently, if subdivision (g) is the applicable standard, you could not participate in any decision which would affect the gross revenues of your spouse's employer by $10,000 or more for a fiscal year, or the value of assets or liabilities by $10,000 or more.  Moreover, if the decision will result in your spouse's employer incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more, you may not participate.  This same analysis would be applied to businesses which may have been clients that your spouse represented.  

Where a source of income is an individual potentially indirectly affected by a city council decision, such as clients your spouse represented, Regulation 18702.6 provides:

The effect of a decision is material as to an individual who is a source of income or gifts to an official if any of the following applies:

(a)  The decision will affect the individual's income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or

(b)  The decision will affect the individual's real property interest in a manner that is considered material under Section 18702.3 or Section 18702.4.

Since your questions pertain to real property owned by sources of income, Regulation 18702.6(b) provides that the standards in Regulation 18702.3 apply.  Generally, Regulation 18702.3 (copy enclosed) will require one of four tests of materiality:

(1)  The effect of a decision is material if the property owned by the source of income is within 300 feet of property that is the subject of a decision and the decision will have any  financial effect on the property.

(2)  The effect of a decision is material if the decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and property owned by the source of income will receive new or substantially improved services.  

(3)  Where the property owned by the source of income is beyond a radius of 300 feet from the subject property, but within 2,500 feet, the effect of a decision will be material only if the decision will affect the value of the source of income's property by $10,000 or more, or the rental value of the property by $1,000 in a 12‑month period.

(4)  Finally, if the property owned by the source of income is located beyond a 2,500 foot radius of the subject property, the effect of a decision is material only if there are specific circumstances regarding the decision which make it foreseeable that the decision will affect the value of the source of income's property by $10,000 or more, or the rental value of the property by $1,000 or more per 12‑month period.  

Even if the decision has such an effect on the property, Regulation 18702.3(b) provides that the effect is not deemed material if the effect on the source of income's property will be substantially the same as the effect upon at least 25 percent of all the properties within a 2,500 foot radius of the property, and there are at least 10 properties under separate ownership within a 2,500 foot radius of the property.

"Public Generally" Exception

The Act also provides an exception to its conflict‑of‑interest requirements.  Even if you determine that you have a financial interest that will be materially affected by the decision, you still may participate if the effect on your interests is not distinguishable from the effect on the public generally.  

For the "public generally" exception to apply, the decision must affect your interests in substantially the same manner as it will affect a significant segment of your jurisdiction. (Regulation 18703.)  The "public" consists of the entire jurisdiction of the agency in question.  (In re Owen (1976) 2 FPPC Ops. 77.)  This is so because all the residents of your jurisdiction are your constituents.  Since we have not been provided with the facts of a particular decision, we are unable to apply this exception. 

I trust this letter has addressed your concerns.  Should you have any further questions regarding this matter or a specific decision that you would like advice on, please feel free to contact me at (916) 322‑5901.\

Sincerely,

Scott Hallabrin

Acting General Counsel

By:
John W. Wallace

Counsel, Legal Division
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