




January 20, 1993

Richard Chiozza, Esq.

Office of the City Attorney

City of South San Francisco

315 Maple Avenue

City of South San Francisco, CA  94080







Re:
Your Request for Advice

Our File No. A-92-611

Dear Mr. Chiozza:


You have requested advice on behalf of Robert Mantegani concerning application of the conflict-of-interest provisions of the Political Reform Act ("the Act")  as a member of the Planning Commission of the City of South San Francisco.

QUESTION


May Planning Commissioner Mantegani participate in decisions of the Planning Commission of the City of South San Francisco relating to the extension of the Bay Area Rapid Transit ("BART") along its main street on El Camino Real where the official's primary residence is within 2,500 feet, but more than 300 feet from the site of the proposed extension?

CONCLUSION


It appears that the proposed extension of the BART will affect a significant segment of the population of the City of South San Francisco.  Thus, so long as the segment of the population within 2,500 feet of the proposed BART extension will be affected in a manner that is substantially similar to the effect on the commissioner's interests, the commissioner may participate in the decisions concerning the BART extension project.  

FACTS


The City of South San Francisco is currently reviewing an underground extension of BART along its main street on El Camino Real.  Mr. Robert Mantegani is a member of the Planning Commission of the City of South San Francisco.  The primary residence of Planning Commissioner Mantegani is in the City of South San Francisco and is between 300 and 2,500 feet of the radius of the El Camino Bart project.


The City of South San Francisco has approximately 55,000 residents living within its jurisdiction.  You stated in your letter that there are approximately 7,300 residential units within the target 2,500 foot radius.  You also stated that San Mateo County census records indicate that there are approximately 2.8  persons living at each of the 7,300 units within the 2,500 foot radius.  Based upon these figures, approximately 37 percent of the city's population reside within the 2,500 foot radius of the proposed El Camino BART project.

ANALYSIS


The Act was adopted by the people of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  This definition would include members of the Planning Commission of the City of South San Francisco.  


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on any real property in which the public official has a direct or indirect interest worth $1,000 or more.  (Section 87103(b).)


You stated in your letter that the planning commissioner owns his primary residence between a 300 and 2,500 foot radius of the site of the proposed BART extension.  Presumably, Planning Commissioner Mantegani has an interest in his home worth more than $1,000.  Consequently, he is prohibited from making, participating in making, or otherwise using his official position to influence the decisions concerning the BART extension along El Camino Real within the City of South San Francisco if the decisions will have a reasonably foreseeable material financial effect on his property.


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case, however.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


Regulation 18702.3(a)(3) provides that the effect of a decision on real property in which an official has an economic interest is material if:



(3) The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:




(A) Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or


(B) Will affect the rental value of the property by $1,000 or more per 12 month period.


You also state in your letter that the planning commissioner sees no financial effect from the governmental decisions on the BART underground, except the potential for the community of increased property values to the City of San Francisco as a whole.

We cannot determine the magnitude of the financial effect on the official's real property which will result from the BART extension.  We must leave this factual determination to you.  However, if the decisions will have an effect on the official's property of $10,000 or more, he may not participate in the decisions.


You ask in your letter whether Planning Commissioner Mantegani qualifies to participate in the decision-making process under the "public generally" exception under Section 87103.

You have also provided information concerning the population in the City of South San Francisco and the population within 2,500 feet of the proposed BART extension.  Public officials with financial interests that will be materially affected by a decision may participate in the decision if the effect on their property is not distinguishable from the effect on the public generally.   (Regulation 18703.)


For the "public generally" exception to apply to your facts, a decision must affect the officials interests in substantially the same manner as it would affect a significant segment of the public.  The "public" consists of the entire jurisdiction of the agency in question.  (In re Owen (1976) 2 FPPC Ops. 77.)  This is so because all the residents of the jurisdiction are constituents of the official.  Thus, the planning commissioner may participate in the BART extension decisions if the effect on his interests is substantially the same as the effect on a significant segment of the population of the City of South San Francisco.  


You stated that 37 percent of the city's 55,000 population reside within 2,500 feet of the project site.  This includes 7,300 residential or household units.  The segment affected by the BART extension project appears to be sufficiently large and heterogeneous to fall within the exception.  For example, in the Buchert Advice Letter, No. A-91-569, we stated that 23 percent of the dwelling units in a city within 2,500 feet of a project site appeared to be sufficiently large and heterogeneous to fall within the exception.  Consequently, so long as the segment of the population within 2,500 feet of the proposed BART extension will be affected in a manner that is substantially similar to the effect on the commissioner's interests, the commissioner may participate in the decisions concerning the project.  


Please note, however, that where the effects of a decision are unique to any of the public officials, the "public generally" exception will not apply.  (In re Owen, supra.)  Moreover, other decisions not discussed in this letter must be analyzed independently to determine whether there will be a foreseeable material financial effect, or whether the "public generally" exception would apply.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Scott Hallabrin

Assistant General Counsel

By:
Luisa Menchaca

Counsel, Legal Division
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