

January 15, 1993

Stephen P. Deitsch

Best, Best & Krieger

800 North Haven, Suite 120

Ontario, CA  91761



Re:  Your Request for Informal Assistance




Our File No. I-92-620

Dear Mr. Deitsch:


This is in response to your letter requesting advice on behalf of City Councilmember David Eshleman, concerning his duties under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since you are seeking general assistance and not inquiring about a specific decision, your letter is considered a request for informal assistance.

QUESTION


Are Councilmember Eshleman's shares in a nonprofit mutual water company a disqualifying financial interest under the Act?

CONCLUSION


Nonprofit entities are not "business entities" under the Act and shares in such a nonprofit entity are not "investments."  The entity may be a disqualifying financial interest if it is a source of income to Councilmember Eshleman.

FACTS


David Eshleman, councilmember for the City of Fontana, owns 14 shares in Fontana Union Water Company ("Fontana Union"), a nonprofit mutual water company.  The shares in Fontana Union entitle Councilmember Eshleman to a certain amount of irrigation water.  The shares do not, at this time, pay him dividends.  The shares in Fontana Union can be sold separately from the land.  


Fontana Union is currently in bankruptcy.  Its wells are being operated and its customers are being serviced by the  Fontana Water Company ("Water Company").


Councilmember Eshleman will be participating in city decisions concerning the provision of water services by the city and concerning related litigation.  In your letter you indicated that these decisions are potentially adverse to the Water Company, not to Fontana Union, the company in which Councilmember Eshleman owns shares.  You further stressed that Councilmember Eshleman has no financial interests in the Water Company.

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using his official position to influence a governmental decision in which the official has a financial interest.  An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more. 


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.




Section 87103


Accordingly, a public official may not make, participate in making, or attempt to use his or her official position to influence a governmental decision if the decision will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on the official, or on a member of the official's immediate family, or on any of the official's economic interests specified in Section 87103 above.


The initial question is whether Councilmember Eshleman has a financial interest in Fontana Union.  Second, we must decide if Fontana Union will be affected by the decisions of the city council.  We will address the financial interests issue first.


Financial Interests


"Business entity" means any organization or enterprise operated for profit, including but not limited to, a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association.  (Section 82005.)  Thus, a nonprofit entity is not a "business entity."  However, a nonprofit entity may still be a source of income.  (Gold Advice Letter, No. A-88-056.)


Since Fontana Union is a nonprofit entity, Councilmember Eshleman's shares do not constitute an investment interest.


You indicated that Fontana Union was not currently paying dividends on the shares.  In fact, Fontana Union is presently in bankruptcy.  If, however, Fontana Union paid dividends which equaled or exceeded $250 during the 12 month period prior to his potential participation in any city decision affecting Fontana Union, then Fontana Union would be a source of income under Section 87103(c).  Additionally, you indicated that the shares could be sold separately from the land.  Any person or entity who purchased those shares from Councilmember Eshleman during the same 12 month period would be a source of income as well.


Decisions by the City Council


You stated that the city council will have before it decisions concerning the provision of water services by the city as well as related litigation.  You further stated that the decisions are potentially adverse to Fontana, not to Fontana Union.  You have not provided us with specific decisions before the council, so our advice is limited to a general discussion. 


If the Water Company should purchase the shares from Fontana Union, the Water Company would be a source of income to Councilmember Eshleman.  He would have to abstain from participating in decisions affecting the Water Company if the decision would have a material financial effect on the Water Company.  Alternately, if any of the decisions relating to litigation also affect Fontana Union, and Fontana Union is a source of income as described above, Councilmember Eshleman would have to abstain from participating in decisions which would have a material financial affect on Fontana Union.


Material Financial Effect


Commission Regulations describe when a decision will have a material financial effect.


Commission Regulation 18702.1 provides that the effect of a decision is material to any person which has been a source of income to an official of $250 or more in the preceding 12 months if the source is directly involved in a decision.  A person or business entity is directly involved in a decision when that person or entity:


(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request; or


(2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.


(3)  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity. 




Regulation 18702.1(b)


For the purposes of discussion, if the Water Company were a source of income to Councilmember Eshleman, and the decision before the city council were to decide the provider of water services to the city, the Water Company would be the subject of a contract decision and Regulation 18702.1 would provide the standard for determining if the decision would have a material financial effect on the Water Company.


Similarly, if Fontana Union did pay dividends on the shares during the previous 12 months, or bought back its shares, Regulation 18702.5 would provide the standard for determining if the decision has a material financial effect on Fontana Union.


Regulation 18702.5 sets out monetary effects on a nonprofit entity depending on the amount of gross annual receipts of the entity.  For instance, for a decision to have a material financial effect on a nonprofit entity whose gross receipts for a fiscal year are $400,000,000 or more, the decision must increase or decrease gross annual receipts of $1,000,000 or more per fiscal year; incur or avoid additional expenses for a fiscal year of $250,000 or more; or increase or decrease the value of assets or liabilities in the amount of $1,000,000 or more.  Lesser monetary effects apply to smaller nonprofit entities.


While Councilmember Eshleman does not have an investment interest in Fontana Union, he may be disqualified from participating in decisions if either Fontana Union or the Water Company are sources of income to him as described above.


Please note that Section 87103 also requires an official's disqualification from decisions which would materially affect him.  For example, Councilmember Eshleman would be required to disqualify himself from any decisions which would have a material financial effect on the value of his shares in Fontana Union.  While not an "investment," the shares would still be an asset.  If a decision would affect Councilmember Eshleman's assets in a manner which is both material and distinguishable from the effect on the public generally, his disqualification would be required.  


I hope this has provided some assistance to you.  If you have any further questions, please feel free to contact the Legal Division at (916) 322-5901.

