

February 5, 1993

Michael J. O'Toole

City Attorney

City of South San Francisco

P.O. Box 711

So. San Francisco, CA  94083



Re:  Your Request for Assistance




Our File No. I-92-630

Dear Mr. O'Toole:


You have requested advice under the conflict-of-interest provisions of the Political Reform Act (the "Act"). Since you are seeking general guidance on procedural issues and not seeking advice on a specific decision, your letter is considered a request for informal assistance. 

QUESTIONS


1.  Does the "public generally" exception apply to Councilwoman Teglia's residence which is located within 300 feet of the city's redevelopment project area?


2.  If the "rule of legally required participation" applied to a decision and Councilwoman Teglia was drawn by lottery to  participate in the adoption of a survey area, is she required to participate in future decisions, or can the city draw a new member by lottery system?

CONCLUSIONS


1.  The "public generally" exception does not apply to Councilwoman Teglia's residence.


2.  Councilwoman Teglia should continue to participate in subsequent votes if the decisions concern the same general subject matter with the same disqualifying interests.  It would appear improper to repeat the random selection where the subject matter of the decision is unchanged, as are the disqualifying interests.

FACTS


The City of South San Francisco is in the process of creating a redevelopment area and project area along the El Camino Corridor in the city.  The El Camino Redevelopment Area runs along El Camino Real in the city.  


The city has a five-member council which also serves as the redevelopment agency.  You stated that in previous discussions with this office, it was determined that conflicts of interests existed for Councilmembers Drago, Penna and Teglia.


Since the three councilmembers were advised to abstain on the adoption of a survey area, it was necessary to conduct a drawing by lottery to determine which of the abstaining members would participate to obtain a quorum.  Councilwoman Teglia, who has a residence within 300 feet of the project, was chosen as the participating member. 


There remains numerous upcoming discussions for the city council and redevelopment agency to consider.  


You indicated there are approximately 1,140 residences within 300 feet of the area, which represents about 6% of the city's dwellings.  Approximately 7,300 residences are within 2,500 feet of the area and represents approximately 38% of the dwelling units in the city.  Councilwoman Teglia's residence is within 300 feet of the project area.

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  


A public official has an interest within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  






Section 87103(b)


Commission Regulation 18702.1(a)(3)(D) provides that a decision's effect on an economic interest is deemed to be material and disqualification is required if:


(D)  The decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.





Regulation 18702.1(a)(3)(D), emphasis added.


You had received earlier advice that Councilwoman Teglia should not participate in decisions on the survey area.  


The city council and redevelopment agency now have other issues coming before it.

"Public Generally" Exception


Public officials with financial interests that will be materially affected by a decision may participate in the decision if the effect on their property is not distinguishable from the effect on the public generally.  For the "public generally" exception to apply, a decision must affect the official's interests in substantially the same manner as it would affect a significant segment of the public. (Regulation 18703.)  


The "public" consists of the entire jurisdiction of the agency in question.  (In re Owen (1976) 2 FPPC Ops. 77.)  This is so because all the residents of the jurisdiction are constituents of the official.  Thus, Councilwoman Teglia may participate in the redevelopment decisions if the effect on her financial interests is substantially the same as the effect on a significant segment of the population of the City of South San Francisco.


 You stated that of the 19,081 dwelling units in the city, 1,140 are located in or within 300 feet of the project area.  This equates to approximately 6 percent of the city's dwelling units.  


The Commission has never adopted a strict arithmetic formula for determining what constitutes a significant segment of the public.  However, in order to apply the "public generally" exception, the affected population must be large and heterogeneous in nature.  (In re Ferraro (1978) 4 FPPC Ops. 62.)  While the population affected appears to be heterogeneous in nature, we do not believe that 6 percent of the dwelling units in the city is sufficiently large to invoke the exception.  Thus, it is unlikely the "public generally" exception would permit Councilwoman Teglia to participate in redevelopment decisions since a relative small portion of the population in the city would be affected in the same manner.

Legally Required Participation


Section 87101 provides a limited exception where an otherwise disqualified planning commissioner may participate if his participation is legally required:



Section 87100 does not prevent any public official from making or participating in the making of a governmental decision to the extent his participation is legally required for the action or decision to be made. 






Section 87101.


This exception has been narrowly interpreted to permit the participation of the fewest financially interested persons possible in any decision.  (In re Hudson (1978) 4 FPPC Ops. 13; Hill Advice Letter, No. I-89-160.) 


Thus, where only a single member is needed to make a quorum, only one disqualified member is permitted to participate in the decision.  (Skousen Advice Letter, No. A-88-162; Martin Advice Letter, No. I-88-375.)  This is because "[T]he purposes of the Act are best served by a rule which minimizes participation in government decisions by officials with a conflict of interest."  (In re Hudson, supra.)


You have asked whether various decisions concerning the redevelopment project or subsequent decisions by the city council would require a new drawing by lottery for each decision.  Where there are changed circumstances (either as to the official's personal financial interests or as to the proposed decision) which alter the conclusion as to disqualification of any councilmember, a new situation exists requiring a fresh look at the situation and, if appropriate, a new drawing of lots.  (Hopkins Advice Letter, No. A-82-088.)  


The random selection procedure need not be repeated with respect to a series of decisions involving the same general subject matter and the same disqualifying interests.  (Hopkins Advice Letter, supra.)  An agency may utilize the same drawing by lottery or random selection if the decision is really a continuation of the same issue or interrelated.  Moreover, under some circumstances, it would be improper to repeat the random selection where the subject matter of the decision is unchanged, as are the disqualifying interests.  (Hill Advice Letter, No. A-87-110.)

6.  Segmentation of Decision


It would appear from your facts, however, that as the redevelopment decisions move forward there may be some other decisions which will not independently affect Councilwoman Teglia's residence or the financial interests of the Councilmembers Penna and Drago which may be severable from the major decisions for which the three councilmembers were disqualified.  Thus, while the conclusions in this letter apply to most of the major redevelopment decisions, a conflict of interest may not exist for a specific councilmember with respect to future separable decisions.  Therefore we are providing a general discussion of segmentation of decisions for your information.


Under many circumstances a series of decisions may be too interrelated to be considered separately.  (Miller Advice Letter, No. A-82-119.)  For example, if it is determined that an official has a conflict of interest as to decisions concerning a specific project because of the project's impact on an economic interest, the official may be similarly disqualified as to decisions concerning the financing of that project.  The reason is that the decisions concerning the financing of the project could in fact alter the previous decision for which the official was disqualified.  (Nord Advice Letter, No. A-82-038.)  


Conversely, where the decisions are separable, such as smaller projects in a larger project, and none affects the decisions on the other projects, each project may be analyzed separately to determine if the official has a conflict of interest.  (Kilian Advice Letter, No. A-89-522.)  

