December 29, 1992

John G. Barisone

City Attorney

City of Santa Cruz

333 Church Street

Santa Cruz, California  95060

Re:  Your Request For Advice

                        Our File No. A-92-632

Dear Mr. Barisone:


I am writing to confirm our telephone conversation on December 14, 1992, wherein we discussed your request for advice, Advice Letter No. A-92-632, on behalf of Councilmember Cynthia Mathews concerning her duties and obligations under the conflict-of-interest provisions of the Political Reform Act (the "Act"). 


Please be advised that our advice is limited only to the conflict-of-interest provisions of the Act.  Although the Act may not require disqualification from a particular decision, other statutory provisions may restrict Ms. Mathew's ability to participate in the decision.  Please contact the Attorney General's office for advice about the applicability of other conflict-of-interest provisions or the Brown Act. 


Ms. Mathews was elected to the Santa Cruz City Council on November 3, 1992 and was sworn in on November 24, 1992.  She has been an active member of the "Friends of Downtown," an ad hoc organization which opposes the proposed development of a factory outlet near downtown Santa Cruz.  She has contributed $2,000 to the organization and voluntarily serves as a member of the steering committee.  You stated that "Friends of Downtown" is not a source of income to her and she does not have any financial interest in the organization.  


"Friends of Downtown" (Friends) has hired legal counsel and may bring legal action against the city to overturn certain actions taken by the city council.  If there is litigation, Friends would seek recovery of attorney's fees.  It is foreseeable that the city council will make decisions relative to the city's response to the litigation.

QUESTIONS


1.
If Ms. Mathews remains an active member of Friends of Downtown, would she have a conflict of interest which would prevent her from participating in city council decisions pertaining to the factory outlet center proposal and city litigation arising out of that proposal?


2.
Ms. Mathews may terminate her active participation in Friends of Downtown.  Under these circumstances, would her prior involvement create a conflict of interest which would prevent her from participating in city council decisions pertaining to the factory outlet center proposal and city litigation arising out of that proposal? 


3.
Ms. Mathews may voluntarily renounce or forfeit any right to recover money she donated to the Friends of Downtown which was used for attorney's fees and which might be recovered in successful litigation against the city.  Under these circumstances, would she have a conflict of interest which would prevent her from participating in city council decisions pertaining to the factory outlet center proposal and city litigation arising out of that proposal?

CONCLUSIONS


1.  If Ms. Mathews remains an active member of Friends, it would not pose a conflict of interest under the Act.  Under the Act, a conflict of interest arises when an official participates in or uses her official position to influence a governmental decision in which she has an economic interest.  Although Ms. Mathews contributed to Friends, it is not an economic interest of hers.


However, if it is reasonably foreseeable that Ms. Mathews will recover attorney's fees in the amount of $250 or more if Friends files an action and ultimately prevails in the lawsuit, then Ms. Mathews would be required to disqualify herself from participating in any decision which would have a reasonably foreseeable material financial effect on Friends.


2.  If Ms. Mathews terminates her participation in Friends, her prior involvement does not create a conflict of interest, as discussed in Conclusion 1, above.


3.  If Ms. Mathews forfeits any right to recover attorney's fees if Friends prevails in the lawsuit, she does not have a conflict of interest under the Act.  If she is not reimbursed for her original contribution and does not receive any money from attorney's fees, she has no discernable financial interest in the result of the lawsuit.  (Erickson Advice Letter, No. A-92-489, attached.)


I trust this answers your questions.

Sincerely,

                            Scott Hallabrin

                            Assistant Chief Counsel

                            By:  Jill Stecher

                                 Counsel, Legal Division
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