




December 15, 1992

Gary A. Colbert, CPA 

Assistant Treasurer

Committee to Re-elect Stan Oken

677 Scott Avenue

Clovis, CA  93612






Re:
Your Request for Advice


Our File No. A-92-639

Dear Mr. Colbert:


This is in response to your letter requesting advice on behalf of Fresno County Supervisor Stan Oken regarding his responsibilities pursuant to the provisions of the Political Reform Act (the "Act").   


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)

QUESTION


May a county supervisor accept a gift from the mother of the supervisor's former spouse in excess of the gift limits of the Act?

CONCLUSION


The county supervisor may accept a gift from the mother of his former spouse in excess of the gift limits of the Act.  The gift would be exempt from the definition of "gift" in Section 82028.

FACTS


You stated that Supervisor Oken has maintained a familial relationship with the mother of his former spouse.  The marriage to the former spouse ended in divorce.  However, the supervisor continues to be a 50-percent beneficiary in the will of his mother-in-law.  You also stated that the supervisor has cared for her since she moved to her home near the home of the supervisor.  You have asked whether gifts from the supervisor's mother-in-law are subject to the gift limits of the Act.

ANALYSIS


The Act requires that every public official must disclose all his or her economic interests that could foreseeably be affected by the exercise of the official's duties.  (Sections 81002(c), 87200-87313.)  Section 87207 provides that a public official must disclose the name and address of each source of gifts of $50 or more in value, the amount and the date on which the gift was received, and that the official must provide a general description of the business activity of the donor. 


Additionally, the Act now provides gift and honoraria limits with respect to local elected officers.  Section 89501 provides:


No local elected officeholder shall accept any honoraria for any speech given, article published, or attendance at any public or private conference, convention, meeting, social event, meal, or like gathering, or any gifts, from any single source, which is in excess of one thousand dollars ($1,000), in any calendar year, except reimbursement for actual travel expenses and reasonable subsistence in connection therewith.


You have asked whether a gift from the mother of Supervisor Oken's former wife is subject to these provisions of the Act.  
In adopting the Act in 1974, the voters also adopted a series of express exemptions.  Section 82028 defines a "gift" as follows:


(a)  "Gift" means, except as provided in subdivision (b), any payment to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  Any person, other than a defendant in a criminal action, who claims that a payment is not a gift by reason of receipt of consideration has the burden of proving that the consideration received is of equal or greater value.


(b)  The term "gift" does not include:

* * *


(3)  Gifts from an individual's spouse, child, parent, grandparent, grandchild, brother, sister, parent-in-law, brother-in-law, sister-in-law, nephew, niece, aunt, uncle, or first cousin or the spouse of any such person; provided that a gift from any such person shall be considered a gift if the donor is acting as an agent or intermediary for any person not covered by this paragraph.


On the basis of these provisions, it is clear that a gift received from an official's mother-in-law is not a gift for purposes of the Act.  The question you present is whether this exception applies to gifts from a former mother-in-law after the official and his spouse have divorced.  


The drafters of the Act, by creating this exception, apparently concluded that gifts from parents-in-law to officials are not only common and expected, but also free from any potentially corrupting influence on the official.  Divorce would not necessarily change these expectations or the noncorrupting nature of the gifts.


Thus, we conclude that since the donor in question is the supervisor's former mother-in-law, the gifts are not disclosable nor subject to the limits of the Act.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Scott Hallabrin

Acting General Counsel

By:
John W. Wallace


Counsel, Legal Division
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