SUPERSEDED BY 18702.1 (a)(4)
January 7, 1993

Cliff Weingus

Chief Counsel

Berkeley Rent Stabilization Board

2100 Milvia Street

Berkeley, CA  94704

Re:
Your Request for Advice

Our File No. A‑92‑641

Dear Mr. Weingus:

This is in response to your letter requesting advice on behalf of Berkeley Rent Stabilization Board Commissioner Inez Watts regarding her responsibilities under the conflict‑of‑interest provisions of the Political Reform Act (the "Act").   

Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Ogelsby (1975) 1 FPPC Ops. 71.)

QUESTION

Does the "public generally" exception apply to permit Commissioner Watts to participate in decisions concerning litigation that may have a material financial effect on her economic interests, but will not have a similar effect on the whole rental property industry.

CONCLUSION

The commissioner may only participate in the decisions if a significant segment of the population of Berkeley as a whole is affected in a similar manner.  Since it does not appear that this is the case with respect to the litigation decisions, the commissioner may not participate in the decisions.

FACTS

Inez Watts is a member of the Berkeley Rent Stabilization Board.  Commissioner Watts also has a living trust which owns rental property in the City of Berkeley.  In our telephone conversation of December 23, 1992, you stated that the commissioner is both the trustee and maker of the revocable trust that holds the property in question.  The commissioner owned the property prior to 1979.  

In 1991, the board adopted Regulation 1280.  The regulation was intended to permit owners of rental property that charged unusually low rents at the time the rent control ordinance was adopted to increase the rents to market levels.  You stated that an estimated 25 percent of registered rental properties are eligible for rent increases.  Commissioner Watts has petitioned for Regulation 1280 relief.

Regulation 1280 was subsequently challenged in Save Affordable Housing and City of Berkeley, et al. v. City of Berkeley Rent Stabilization Board (Alameda County Superior Court, Nos. 683721‑5 OH; 683726‑0).  The court's tentative decision was that Regulation 1280 is valid, but only as applied to landlords that purchased their property prior to the enactment of the rent control ordinance in 1979.  Thus, you stated that the commissioner would continue to be eligible for a rent increase under Regulation 1280.  However, both parties have appealed the decision.  The board will be confronted with litigation decisions, and decisions regarding the potential settlement of the case.

ANALYSIS

Conflicts of Interest

The Act was adopted by the voters of California by initiative in 1974.  The purpose for the conflict‑of‑interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)

In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  This definition would include a member of the Berkeley Rent Stabilization Board.  

Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:

(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  

1.  Direct Effects on the Official

Sections 87100 and 87103 prohibit Commissioner Watts from participating in any decision which will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on the commissioner.  Regulation 18702.1(a)(4) provides that decisions which will have a reasonably foreseeable material financial effect of $250 or more on the official's personal expenses, income, assets, or liabilities are material.  

2.  Real Property

In our telephone conversation of December 23, 1992, you stated that the commissioner is both the trustee and maker of the trust that holds the property in question.  You stated the trust was a revocable trust.  Thus, the commissioner may not participate in any decision that will have a reasonably foreseeable and material financial effect on the trust property.  

The Commission has adopted guidelines to determine whether a financial effect is material, depending on the specific circumstances of each decision.  The test to determine materiality differs depending on whether the property interest of the official is directly or indirectly affected by the decision.  

It appears from your facts that the commissioner's property will be indirectly involved in the decision.  The commissioner's  real property is directly involved in a decision if the decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of the commissioner's property; the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of her property; the imposition, repeal or modification of any taxes or fees assessed or imposed on her property; or redevelopment of the commissioner's property.  (Regulation 18702.1(a)(3).)  None of these categories apply in this case.

Regulation 18702.3 sets forth standards for determining materiality with respect to governmental decisions which indirectly affect real property.  Among other things, the indirect effect of the decision on an official's real property is material if:

(c)  For decisions which may affect an interest in real property but which do not involve a subject property from which the distances prescribed in subdivisions (a) and (b) can be determined, the monetary standards contained in subdivision (a)(3) (A) and (B) shall be applied.

Regulation 18702.3(c), emphasis added.

Regulation 18702.3(a)(3) provides that the effect of a decision is material as to real property in which an official has a direct, indirect or beneficial ownership interest (not including a leasehold interest) if the decision will have a reasonably foreseeable financial effect of:

1.  Ten thousand dollars or more on the fair market value of the real property in which the official has an interest; or

2.  Will affect the rental value of the property by $1,000 or more per 12‑month period.

Since the litigation decisions will affect whether the commissioner may increase the rent charged for her units, and if this change is in the amount of $250 or more, the commissioner will have a conflict of interest and would be required to disqualify herself from the decisions.

"Public Generally" Exception

1.  The General Rule

However, public officials with financial interests that will be materially affected by a decision may participate in the decision if the effect on their property is not distinguishable from the effect on the public generally.  This exception is factually based and takes several different forms depending on the specific facts involved.

The most common application of the "public generally" exception is to decisions that affect the official's interests in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18703.)  The "public" consists of the entire jurisdiction of the agency in question.  (In re Owen (1976) 2 FPPC Ops. 77.)  This is so because all the residents of the jurisdiction are constituents of the official.   

Thus, the commissioner may participate in the litigation decisions if the effect on the commissioner's financial interest is substantially the same as the effect on a significant segment of the population of the City of Berkeley.  You stated 25 percent of the rental property owners in the jurisdiction would be affected in the same manner as the commissioner.  This segment would be significantly smaller when compared to the population as a whole.  Thus, it does not appear that the "public generally" exception would apply to the commissioner.

However, special presumptions have been applied under some circumstances which deem that a specific segment of the population is large enough in numbers and heterogeneous in nature to constitute a significant segment.  For example, in In re Overstreet (1981) 6 FPPC Ops. 12, the Commission concluded that tenants were a significant segment of the general public.  The Commission advised:  

Consequently, Ms. Sage can participate in decisions of the Rent Stabilization Board which will have a material financial effect on her interest in the property she rents, if those decisions will affect her interests in substantially the same manner as they will affect tenants in general in Berkeley.  Thus, in carrying out her duties to advise the Rent Stabilization Board concerning litigation, if the litigation concerns the constitutionality of Measure D or an interpretation of it which will apply to all tenants in Berkeley, Ms. Sage is not required to disqualify herself from participating in the Board's decisions concerning the litigation by making substantive recommendations to them.  On the other hand, if the effect of litigation concerning the Board on her interest in real property will be distinguishable from the litigation's effects on tenants in general, she should disqualify herself.

Emphasis added.

In In re Ferraro (1979) 4 FPPC Ops. 62, the Commission reached the same conclusion with respect to owners of three or fewer rental properties.  The Commission distinguished owners of three or fewer rental units, who were not considered part of the rental property industry, from owners of four or more rental units which they considered to be a part of the rental property industry.  The Commission went on to conclude:

For the very reason that this diverse group of citizens is not a part of the rental property industry, we conclude that it is a significant segment of the public.  In order to be considered a significant segment of the public, we think that a group usually must be large in numbers and heterogeneous in quality.  The class of persons owning three or fewer units meets both these standards and therefore constitutes a significant segment of the general public.

* * *

The proposed rent control ordinance will affect all owners of three or fewer rental units a in much the same manner....  Therefore, we also conclude that the effect of the rent control proposal upon the interests of the three councilmen is not distinguishable from its affect upon all owners of three or fewer units, a group we have concluded constitutes a significant segment of the public generally.

Emphasis added.

The conclusions in In re Ferraro and In re Overstreet were that persons owning three or fewer rental units and persons who are tenants would be a significant segment of the public generally.  However, for the "public generally" exception to apply, the effect on the segment must still be substantially similar.  According to your facts, only a segment of the segment of persons owning three or fewer rental units will be affected in a similar manner.  Consequently, your facts do not fit within the presumption of In re Ferraro. 

Thus, as stated above, the commissioner may participate in the litigation decisions only if the effect on the commissioner's financial interest is substantially the same as the effect on a significant segment of the population of the City of Berkeley.  

The Commission has never adopted a strict arithmetic test for determining what constitutes a significant segment of the public.  We have advised in the past that 36 percent of the housing units and population of a county constituted a significant segment of public (Marsh Advice Letter, No. I‑90‑151) and 25 percent of a city's population served by a new bridge was a significant segment of the population (Christensen Advice Letter, No. A‑89‑422).  

Conversely, we have advised that residential units in a development zone constituting five percent of the residences in a city are not a significant segment of the population.  (Cosgrove Advice Letter, No. A‑89‑120.)  

You have not provided any information as to the number of persons affected by Regulation 1280 in comparison to the population of Berkeley.  Thus, we can only provide these general guidelines.

2.  Special Rules for Industries, Trades, and Professions

You have also asked about the application of Regulation 18703(c).  Regulation 18703(c) provides that an industry, trade, or profession constitutes a significant segment of the general public if the statute, ordinance or other provision of law which creates or authorizes the creation of the agency or office contains a finding and declaration, including an express reference to Section 87103.

In light of this exception, in 1981, the Commission considered application of this exception to landlords owning four or more rental units who were appointed to the Berkeley Rent Stabilization Board.  (In re Overstreet (1981) 6 FPPC Ops. 12.)  The Commission found that implicit in the formation of the board was the finding in Regulation 18703(c) that the rental property industry was a significant segment of the population, and that the landlord/commissioners were appointed to further those interests.  Consequently, so long as a decision affected the entire rental property industry (four or more units) it was presumed to be a significant segment of the population and the landlord/commissioners could participate.  (In re Overstreet, supra, at p. 21.)

However, in November 1982, the charter governing the Rent Stabilization Board was amended.  New language was added that expressly contradicted the finding that the Commission found implicit in the charter in 1981.  Thus, under the new language, landlords were unable to invoke the "public generally" exception in Regulation 18703(c).  (Lawrence Advice Letter, No. I‑87‑145; Ciraolo Advice Letter, No. A‑87‑084, copies enclosed.)

You stated that in 1988, the language in the charter governing the rent stabilization board was once again amended to return the language to that which existed when the In re Overstreet was decided.  Thus, the Overstreet conclusion is once again applicable to the Rent Stabilization Board.

However, in In re Ferraro, supra, the Commission concluded that persons owning three or fewer rental units are not part of the rental property industry.  Consequently, Regulation 18703(c) would not apply to Commissioner Watts.

Moreover, even where an appointed official did fall within the scope of the exception in Regulation 18703(c) or (d), we have consistently cautioned that if a decision will have an unusual effect on the economic interests of the member, disqualification may still be required.  The Commission advised:  "Therefore... Mr. Overstreet is not disqualified from participating in any decision...if the decision will have a similar effect throughout the Berkeley rental property industry."  (In re Overstreet, supra, at p. 21, emphasis added.)  

Consequently, the commissioner may participate in the litigation decisions only if a significant segment of the population of Berkeley as a whole is affected in a similar manner pursuant to Regulation 18703.

I trust this clarifies application of the law to your situation.  Should you require further assistance, please feel free to contact me at (916) 322‑5901.\

Sincerely,

