




January 20, 1993

Peter E. Tracy

Town Attorney

Town of Mammoth Lakes

P.O. Box 485

Bishop, CA  93515






Re:
Your Request for Advice


Our File No. A-92-654 

Dear Mr. Tracy:


You have requested advice on behalf of Mammoth Lakes Mayor Michael Blazenski concerning his duties under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


The majority shareholder of Mammoth Disposal, Inc., has purchased a promissory note pursuamnt to which the mayor owes the majority shareholder $40,000.  May Mayor Blazenski participate in decisions affecting Mammoth Disposal, Inc.?

CONCLUSION


The holder of the promissory note is considered a source of income to the mayor.  Thus, the mayor may not participate in any decision that will foreseeably and materially affect the holder.

FACTS


Mayor Blazenski is the owner of a retail liquor store in the jurisdiction.  The mayor purchased the store after obtaining a loan which was secured by a deed of trust on the property.  The outstanding balance of the loan is $40,000.


Recently the loan was sold to Dennis Hartman.  Mr. Hartman is the primary stockholder in, and a director and officer for Mammoth Disposal, Inc.  Mammoth Disposal, Inc., is a current contractor with the Town of Mammoth Lakes.  

ANALYSIS


The Political Reform Act was enacted by the people of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act provides:  


No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  







Section 87103(c), emphasis added.


Any person or business that has made any payment to the councilmember in the past 12 months is considered a source of income to the councilmember for the purposes of Section 87103.


Additionally, a loan is considered "income" under the Act unless it meets the requirements of one of the following exceptions:

 
(8)  Any loan or loans from a commercial lending institution which are made in the lender's regular course of business on terms available to members of the public without regard to official status if: 


(A)  Used to purchase, refinance the purchase of, or for improvements to, the principal residence of filer; or 


(B)  The balance owed does not exceed ten thousand dollars ($10,000).  


(9)  Any loan from an individual's spouse, child, parent, grandparent, grandchild, brother, sister, parent-in-law, brother-in-law, sister-in-law, nephew, niece, uncle, aunt, or first cousin, or the spouse of any such person, provided that a loan from any such person shall be considered income if the lender is acting as an agent or intermediary for any person not covered by this paragraph.


(10)  Any indebtedness created as part of a retail installment or credit card transaction if made in the lender's regular course of business on terms available to members of the public without regard to official status, so long as the balance owed to the creditor does not exceed ten thousand dollars ($10,000).







Section 82030(b).


Finally, an outstanding loan is considered income for purposes of Section 87103(c) as long as the outstanding balance is greater than $250 and for 12 months after the loan is repaid.  (Jordan Advice Letter, No. A-85-069.)


You have not provided facts to indicate that the loan falls within any of the exceptions set forth above.  If the loan does not fall within any of the Act's exceptions, the creditor on the loan, Dennis Hartman, is considered a source of income to Councilmember Blazenski for the full amount outstanding on the loan.   Thus, the councilmember may not participate in any decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on any of his economic interests, including Mr. Hartman.


The Commission has adopted differing guidelines to determine whether a decision will have a material financial effect on an official's interests which are dependent on the specific circumstances of each decision.  For example, where a source of income is directly before the town council, as an applicant or the subject of the decision, Regulation 18702.1(a) (copy enclosed) provides that the effect of the decision on a source of income is deemed material and disqualification is required.  (Combs Advice Letter, No. A-89-177.)


According to your facts, the source of income is not directly before the town council.  Where the source of income is not directly before the town council, but may be indirectly affected, Regulation 18702.6 applies.  Regulation 18702.6 provides:


The effect of a decision is material as to an individual who is a source of income or gifts to an official if any of the following applies:



(a)  The decision will affect the individual's income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or


(b)  The decision will affect the individual's real property interest in a manner that is considered material under Section 18702.3 or Section 18702.4.


Thus, if the contract decision will affect Mr. Hartman's income, investments, or other tangible or intangible assets or liabilities by $1,000 or more, the councilmember may not participate in the decision.


You have not provided sufficient facts concerning Mr. Hartman's interest in Mammoth Disposal, Inc., or the decision to determine whether the decision will materially affect Mr. Hartman.  The determination of materiality is essentially a factual determination. 


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Scott Hallabrin

Acting General Counsel

By:
John W. Wallace


Counsel, Legal Division

