January 28, 1993

Carol W. Lynch

City Attorney

Richards, Watson & Gershon

Attorneys at Law

39th Floor

333 South Hope Street

Los Angeles, California  90071-1469

Re:  Your Request for Advice

                        Our File No.  A-92-655

Dear Ms. Lynch:


You have requested advice on behalf of Mayor Richard Newbre regarding his duties under the conflict-of-interest provisions of the Political Reform Act (the "Act") .

QUESTIONS


1)  Under the Act, may Mayor Newbre participate in decisions regarding the extension of Hart Ranch Road?


2)  Under the Act, may Mayor Newbre participate in decisions regarding the Powder Canyon Specific Plan, development agreement and related land use approvals?


3)  If Mayor Newbre has a conflict of interest, may the city bifurcate the decisions to permit him to participate in some of the decisions?

CONCLUSIONS


1)  Mayor Newbre may not participate in decisions regarding the extension of Hart Ranch Road.


2)  Mayor Newbre may not participate in decisions regarding the Powder Canyon Specific Plan, development agreement and related land use approvals, if any of the decisions will have a financial effect of $10,000 or more on the fair market value of his property.


3)  We do not have sufficient facts to determine if the decisions may be bifurcated.  Please see the discussion regarding this issue.

FACTS


Forum Country Clubs of California (hereinafter "forum") is a real estate development firm which has submitted applications to the City of La Habra Heights for development of an 18 hole golf course and 150 single family residential lots on a site of approximately 540 acres in the north-eastern foothills of the city.  The proposed project is known as the "Powder Canyon Country Club" and is subject to several city council discretionary approvals, including a specific plan, subdivision map and a development agreement. 


Richard N. Newbre is a member of the city council and currently chairs the council as mayor.  He resides on a 27 acre parcel of land in the City of La Habra Heights.  His property is irregularly shaped with a small portion of the property 350 feet from the boundaries of the forum project.  His residential structure is located at least 1,000 feet from the boundaries of the forum project.  A narrow 25 acre site lies between his property and the forum site.  City staff has informed you that Mayor Newbre's 27 acre parcel is larger than 125 percent of the median residential lot size in the city.


Hart Ranch Road may be extended as part of the forum project.  If the design is approved, the extension of Hart Ranch Road will traverse the northeasterly tip of Mayor Newbre's property over a recorded easement for such purpose.  Therefore, if the extension is approved, it will not require acquisition of property from Mayor Newbre.  There are no current plans to either require forum, the city or some other entity to construct the extension.

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  


An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  

                           Section 87103(b)


Accordingly, Mayor Newbre may not make, participate in making, or attempt to use his official position to influence any governmental decision regarding the Powder Canyon Specific Plan, if the decision will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on his property interest.

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)

Materiality

     Regulation 18702.3 defines material financial effect for an ownership interest in real property which is indirectly involved in the decision.  A portion of Mayor Newbre's property is 350 feet from the forum project.  Regulation 18702.3(a)(3) provides that a decision is material with respect to an official's interest in real property which is located between 300 feet and 2,500 feet of the subject property if the decision will have a reasonably foreseeable financial effect of $10,000 or more on the fair market value of the property.


There is no question that the development of a country club on property within 350 feet of Mayor Newbre's property will have a financial effect on his property.  The only issue is the amount and whether the effect is material.  Therefore, it is incumbent upon Mayor Newbre to ascertain if development of the Powder Canyon Country Club will have a financial effect of $10,000 or more on the fair market value of his property.  If so, he may not participate in any decision regarding the country club project.  (Enclosed is Advice Letter No. A-92-492, which addresses the determination of materiality and appraisals.) 


Regulation 18702.3(a)(2) further states that the effect of a decision is material if:

the decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services.

     Therefore, to the extent a decision on the project will result in any improvement to Mayor Newbre's property, he must disqualify himself.  This is clearly the case with regard to the eventual extension of Hart Ranch Road, which, if approved, will traverse the tip of Mayor Newbre's property.  Therefore, Mayor Newbre may not participate in the decisions regarding the extension of Hart Ranch Road.

Segmentation

     We have previously advised that, under certain circumstances, a large and complex decision may be divided into separate decisions when an official has a disqualifying economic interest in one component of the decision which is not interdependent upon the other components.  However, in many instances, a series of decisions may be too interrelated to be considered separately.  (Miller Advice Letter, No. A-82-119.)  This would be the case, for example, if a decision on one aspect of a general plan would be determinative as to a decision on another aspect of the plan.  Under such circumstances, if an official must disqualify himself or herself from participating in one of the decisions, he or she is also disqualified from participating in the other related decisions.  

     Accordingly, in a decision to select one of two autopark sites, a decision to select one of the sites is essentially a decision against the other autopark site.  (Boogaard Advice Letter, No. I-90-347.)  Similarly, decisions regarding one aspect of a general plan may be so interrelated to other decisions that they may not be bifurcated, because one decision will effectively decide the other.

     We do not have sufficient facts or information to determine if the Powder Canyon Country Club project and related decisions are suitable for segmentation.  However, it appears from the limited information provided that decisions involving the Powder Canyon Specific Plan, development agreement and related land use approvals are all related to a single project.  Therefore, such decisions are necessarily interrelated to maintain the integrity of the project and proper planning.  If that is the case, the decisions may not be bifurcated and Mayor Newbre may not participate in any of the decisions regarding the project.

     However, if you determine that certain decisions are not interrelated such that decisions regarding one component will determine other decisions, the decisions may be considered  separately.  In order to bifurcate certain issues for this purpose, the following procedure should be used:

     (1)  The decisions in which a public official has a disqualifying economic interest must be segregated from other decisions.

     (2)  The decisions from which a public official is disqualified must be considered first, and a final decision must be reached without the participation of the disqualified official.

     (3)  Once a final decision has been reached on a particular item, the disqualified official may participate in the deliberations and vote regarding other aspects of the decision so  long as those deliberations and vote do not affect the previous decisions from which he was disqualified.  (Merkuloff Advice Letter, No. I-90-542; McNatt Advice Letter, No. I-90-714.)

     In addition, please note that Regulation 18700.1(b) allows an otherwise disqualified official to appear in the same manner as any other member of the general public before his agency on a matter related to his personal interests.  These interests include an interest in real property or a business entity which is wholly owned by the official or members of his immediate family, or a business entity over which the official exercises sole direction and control.  If Mayor Newbre's property is wholly owned by him or his immediate family, this exception would apply to him.


     I trust this answers your questions.  If you have any further questions, please contact me at (916) 322-5901.

Sincerely,

                            Jeff Marschner  

                            General Counsel

