




January 19, 1993

Craig S. J. Johns      

1999 Harrison Street

Oakland, CA  94612






Re:
Your Request for Advice


Our File No. A-92-657

Dear Mr. Johns:


This is in response to your letter requesting advice as a member of the California Regional Water Quality Control Board for the San Francisco Region regarding your responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").   


Please note that nothing in this letter should be construed to evaluate any conduct that has already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in rendering advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS


1.  May you participate in California Regional Water Quality Control Board decisions that affect Chevron U.S.A., a Fortune 500 company in which your spouse holds an investment interest valued at less than $10,000?


2.  If the investment interest in Chevron U.S.A. is disqualifying, will Chevron continue to be a disqualifying financial interest if the stock is sold or otherwise disposed of?

CONCLUSIONS


1.  An investment interest held by the spouse of an official, even as separate property, is considered an indirect investment interest of the official.  Thus, you may not participate in decisions that will foreseeably have a material financial effect on Chevron, as set forth in Regulation 18702.2(a).


2.  Once stock is sold, it no longer constitutes an investment interest in the business entity.  However, payments received by virtue of the sale of the stock may constitute income under the Act.  If these payments are income, you would be prohibited from participating in decisions that will have a foreseeable and material financial effect on the source of income for 12 months after the payment.  If the stock is disposed of and no income is received, no economic interest would be created by the transaction.

FACTS


You are a member of the California Regional Water Quality Control Board for the San Francisco Region.  The board is currently considering a proposed amendment to the existing water quality control plan that would reduce the amounts of selenium in San Francisco Bay.


According to the information you provided, oil refineries are a major discharger of selenium in the bay.  The staff report concluded that 70 percent of the selenium dumped in the bay is from oil refineries.  One of the businesses that would be affected is Chevron U.S.A. 


You stated that your spouse owns, as separate property, common stock in Chevron U.S.A. valued at more than $1,000, but less than $10,000.  All dividends earned on the investment is reinvested in Chevron stock.  Chevron is a business entity listed on the New York Stock Exchange and is also listed on the Fortune Magazine Directory of the 500 largest U.S. industrial corporations.

ANALYSIS

Economic Interests


The Political Reform Act (the "Act"), was enacted by the people of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 (copy enclosed) as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  This definition would include a member of the California Regional Water Quality Control Board.


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

* * *


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.





Section 87103(a) and (c).


You stated that your spouse holds an investment interest in Chevron U.S.A. as her separate property.  An investment interest held by the spouse of an official, even as separate property, is considered an indirect investment interest of the official.  Thus, you may not participate in decisions that will have a foreseeable and material financial effect on the business in which the spouse holds the investment.


However, the definition of "income" in Section 82030(b) excludes:


(5)  Dividends, interest, or any other return on a security which is registered with the Securities and Exchange Commission of the United States government or a commodity future registered with the Commodity Futures Trading Commission of the United States government, except proceeds from the sale of these securities and commodities futures.


Consequently, the dividend income from the stock would not be reportable or result in a conflict of interest.

Foreseeability and Materiality


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  According to your facts, the decision will have an effect on Chevron.  


The standard for materiality differs depending on whether Chevron is directly or indirectly involved in the decision.  Generally, if the official's business interest is directly involved in a decision, the effect is deemed to be material.  


However, Regulation 18702.1 provides an additional requirement of direct materiality for businesses directly involved in a decision but which have stock traded on the New York or American Stock Exchange, or are listed on the National Association of Securities Dealers National Market List.  The direct effect of the decision on these businesses is only considered material if the official has an investment in the business worth $10,000 or more.  (Regulation 18702(a)(2).)  Since your spouse's interest is worth less than $10,000, the direct effect of the decision is not considered material.


An official may still have a conflict of interest in a decision by virtue of the indirect effect on the business.  (Regulation 18702.)  Whether the indirect effect of a decision is material depends on the financial size of the business entity.  For Fortune 500 companies, Regulation 18702.2(a) provides:


The effect of a decision is material as to a business entity in which an official has an economic interest if any of the following applies:


(a)  For any business entity listed on the New York Stock Exchange or the American Stock Exchange:


(1)  The decision will result in an increase or decrease to the gross revenues for a fiscal year of...$1,000,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of...$250,000 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of...$1,000,000 or more.


You have submitted a letter from Chevron U.S.A. that states that they do not believe that the decision will have a material financial effect on Chevron U.S.A.  The Commission cannot determine materiality.  However, if the decision will not result in an increase or decrease to the gross revenues of Chevron U.S.A. for a fiscal year, or an increase or decrease in the value of assets or liabilities by $1,000,000 or more; and will not result in Chevron U.S.A. incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $250,000 or more, you may participate in the decision.

