




March 4, 1993

Ronald P. Arnoldsen, DDS 

Councilmember

City of Grover City

154 South 8th Street

Grover City, CA  93483






Re:
Your Request for Advice

Our File No. A-92-661

Dear Mr. Arnoldsen:


We have received your request for advice regarding the application of the Political Reform Act ("the Act") to you as a member of the City Council of the City of Grover Beach.

QUESTION


Does your dental business qualify as a "business entity engaged in retail sales of goods or services" under Section 87103.5 of the Act?

CONCLUSION


The services you provide as a dentist do not fall under the provisions of Section 87103.5.  Therefore, you must abstain from participating in any decision which will have a reasonably foreseeable material financial effect on any of your patients, if the patient has been a source of income to you, or has promised income to you, of $250 or more within 12 months prior to the time the decision is made.  However, you may still participate in the decision if it  will not have an effect distinguishable from its effect on the public generally.

FACTS


You have recently been elected as a councilmember with the City of Grover Beach.  You are also a practicing dentist in the  city and provide services to many city employees, residents, and business owners in the city.  

ANALYSIS


The Act prohibits a public official from making, participating in, or using the official's position to influence a governmental decision in which the official knows or has reason to know the official has a financial interest.  (Section 87100.)


A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of the official's immediate family, or on any source of income aggregating $250 or more within 12 months prior to the time when the decision is made.  (Section 87103(c).)  A public official also has a financial interest in a decision when it is reasonably foreseeable that the decision will have a material financial impact on any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d).) 


Because you are an elected official of the City of Grover Beach, you are a public official (Section 82048), and therefore any person or business that has been a source of income to you or your business of $250 or more within the past twelve months may constitute a disqualifying economic interest as defined in Section 87103.


You state in your letter that you seek clarification on whether your dental business would qualify as a "retail service" under Section 87103.5.


Section 87103.5 provides:


Notwithstanding subdivision (c) of Section 87103, a retail customer of a business entity engaged in retail sales of goods or services to the public generally is not a source of income to an official who owns a 10-percent or greater interest in the entity if the retail customers of the business entity constitute a significant segment of the public generally, and the amount of income received by the business entity from the customer is not distinguishable from the amount of income received from its other retail customers.


Although Section 87103.5 and Regulation 18703.5 provide for a limited exception to the conflict of interest laws for income received from "retail sales," we have not considered the provision of professional health care services as a "retail sale of goods or services" for purposes of this analysis.  (Morris Advice Letter, No. I-90-373.)  Thus, the services you provide as a dentist do not fall under the provisions of Section 87103.5 and Regulation 18703.5.

Foreseeability


If a person is a source of income of $250 or more to you, you would then have to determine whether it was reasonably foreseeable that the decision before you would have a material financial effect, distinguishable from its effect on the public generally, on the source of income.  (Section 87103.)  The effect of a decision is reasonably foreseeable if there is a substantial likelihood that it will occur.  While certainty is not required, an effect that is merely a possibility is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal.App.3d 983; In re Thorner (1975) 1 FPPC Ops. 198.)  To determine whether the effect of a decision on your financial interests is foreseeable, the facts specific to each decision must be assessed.

Materiality


Regulation 18702 sets forth the guidelines for determining whether an official's economic interest in a decision is materially affected by a decision.  If the official's economic interest is directly involved in the decision, Regulation 18702.1 provides the appropriate standard for assessing materiality.  When the official's economic interests will be affected indirectly by a decision, the appropriate standards for determining materiality are those of Regulations 18702.2 through 18702.6. 


You indicated in our telephone conversation of

February 24, 1993, that you are concerned about decisions which may impact city employees who are your clients.  Where a city employee has been a source of income to you, the city employee is considered a potentially disqualifying economic interest.  If the city employee is directly before the city council because the decision involves the employee's position (such as its continued existence or classification) or some other special treatment with respect to salary or benefits, you must disqualify yourself from the decision.  (Regulation 18702.1; Torrance Advice Letter,

No. I-92-356b; Platz Advice Letter, No. A-89-414.)


Where the decision in question is a general budget decision, the employee would not be directly before the city council.  However, the decisions may still have an indirect material financial effect on the employee.  Regulation 18702.6 provides:


The effect of a decision is material as to an individual who is a source of income or gifts to an official if any of the following applies:



(a)  The decision will affect the individual's income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; 


Consequently, you would still be obligated to disqualify yourself if the decision would increase the employee's income, investments, or other tangible or intangible assets or liabilities by $1,000 or more.  

The "Public Generally" Exception


Regulation 18703 provides an exception to the conflict-of-interest provisions of the Act if the effect on the official's interest is not distinguishable from the effect on the public generally.  For the "public generally" exception to apply, a decision must affect the official's interests in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18703.)  


However, in the past we have always defined the "public" as the entire population of the jurisdiction of the agency in question, not any special class within the population.  (In re Owen (1976) 2 FPPC Ops. 77.)  Thus, for the exception to apply to your facts, city employees must constitute a significant segment of the population of the City of Grover Beach as a whole.


The Commission has never adopted a strict arithmetic test for determining what constitutes a significant segment of the public.  However, in order to apply the "public generally" exception, the population affected must be large in number and heterogeneous in nature.  (In re Ferraro (1978) 4 FPPC Ops. 62; Flynn Advice Letter, No. I-88-430.)  While city employees may be a class which is heterogeneous in nature, and a class which will in most cases be similarly affected by budget decisions, we have advised in the Torrance Advice Letter, supra, for example, that where a city has 500 employees, they are not significant enough in raw numbers to constitute a significant segment.  There, the employees of the City of Simi Valley constituted less than one-half percent of the city's population.


I trust this letter has provided you with the guidance you requested.  If you have any further questions regarding this matter, please contact me at (916) 322-5901.\






Sincerely,






Jeff Marschner






General Counsel






By:
Luisa Menchaca







Counsel, Legal Division

