




February 17, 1993

Honorable Willie L. Brown

Speaker of the Assembly

State Capitol, Room 219

Sacramento, CA  95814

Honorable David Roberti

Senate President Pro Tem

State Capitol, Room 205

Sacramento, CA  95814

Honorable James L. Brulte

Assembly Minority Leader

State Capitol, Room 2114

Sacramento, CA  95814

Honorable Ken Maddy

Senate Minority Leader

State Capitol, Room 305 

Sacramento, CA  958l4







Re:
Your Request for Advice

Our File No. A-93-040

Dear Sirs:


You have requested advice concerning the application of gift provisions of the Political Reform Act ("the Act")  to Members of the California State Legislature and legislative staff regarding attendance at the 1993 National Conference of State Legislatures. 

QUESTION


Do the various benefits provided to public officials who pay full registration fees to the 1993 Annual Meeting of the National Conference of State Legislatures (NCSL), including seminars, meals, social events, and shuttle transportation, constitute "gifts" to these public officials? 

CONCLUSION


The various benefits provided at the Annual Meeting of the National Conference of State Legislatures may constitute gifts to the public officials to the extent that the costs of the tangible

benefits received exceed the aggregate sum of the registration fee plus any dues paid as a requirement of participation.

FACTS


The State of California is the host state this year for the Annual Meeting of the NCSL.  The Annual Meeting is scheduled to be held in San Diego, California from July 25 through July 30, 1993.  


The NCSL is a nonpartisan national organization concerned with public policy.  Its purpose is to "promote the improvement and effectiveness of state legislatures and represent states and their legislatures in the federal system of government."  Donations to NCSL have been held to qualify as tax exempt "charitable contributions" under Internal Revenue Code Section 170, pursuant to a series of Internal Revenue Service (IRS) "letter rulings."  In addition, NCSL has an adjunct (501)(c)(3) foundation.


The Annual Meetings of the NCSL are attended by legislators, legislative staff, and other public officials and employees representing a wide variety of political and policy points of view, from every state in the union.  Distinguished speakers are invited and seminars are held on a variety of public policy topics.


As the "host state" for the 1993 Annual Meeting, California must establish a "host state entity."  That entity must accept certain responsibilities relative to hosting the event.  Those responsibilities include the financing of all local transportation

(in the form of shuttle bus service among various event sites) for attendees, renting of the convention hall, hosting of two receptions for attendees, and related expenses.


It is expected that the "host committee" will be formed in the following manner:


1) A nonprofit corporation which will act as the "host committee" will be established.  The committee's articles of incorporation will provide that its purpose is to receive and expend private and public funds solely for the purpose of hosting the Annual Meeting.


2) The "host committee" will seek and obtain an IRS "letter ruling" which will state that contributions to the "host committee" are tax deductible as charitable contributions.  It is expected that the IRS will treat the NCSL and the "host committee" as one and the same for purposes of tax exemption for contributions.  Private and public donations will then be sought by the "host committee" to help underwrite portions of the Annual Meeting. 


3) The "host committee" will account to NCSL for all contributions and expenditures received and expended on behalf of the Annual Meeting.  Any excess contribution funds will be refunded to the host state, up to the amount expended by the host state (if any) from public funds in connection with the meeting.  Any remaining funds will be contributed to the NCSL's nonprofit adjunct foundation.  


4) The host committee will go out of existence as soon as the financial affairs of the Annual Meeting in San Diego are concluded.  


In addition to donations solicited by the "host committee," the Annual Meeting will also be funded by registration fees and NCSL dues paid by each state.


Registrants who are from the various state legislatures (public sector registrants) will pay $300 in registration fees.  Any member of the public (private sector registrant) who is not a dues-paying NCSL member may attend the Annual Meeting, but will be charged a registration fee of $600.  Assurances have been received from NCSL representatives involved in planning the Annual Meeting that the public sector (member) registrants will pay (through registration fees and dues) the equivalent of that paid as the private sector registration fee.  This equivalent amount will be paid in two "components" by their respective agencies.  The first component will be paid from the dues given to NCSL by each state, and the second component will come from the registration fees.


The fees will provide for admission to all Annual Meeting events, including the meals, social events, and seminars.  Lodging and out-of-town travel will not be included and must be provided by the registrant or his or her agency.  However, shuttle bus service to the various event locations will be included in the registration fee.  


All registrants will be entitled to participate in all events and activities and will receive the same benefits (i.e., there will be no differentiation between the benefits for registrants who pay $300 and those who pay a $600 registration fee).   

ANALYSIS


As amended effective January 1, 1991, the Act limits gifts received by elected state officers and designated employees of the California Legislature to $250 in each calendar year from each single source.  (Sections 89504 and 89505.)


Section 82028(a) defines a "gift" as:


[A]ny payment to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  Any person, other than a defendant in a criminal action, who claims that a payment is not a gift by reason of receipt of consideration has the burden of proving that the consideration received is of equal or greater value.


You stated in your letter that assurances have been received from NCSL representatives involved in planning the Annual Meeting that the public sector (member) registrants will pay the equivalent of the registration fee paid by the private sector registrants.  The public sector registrants, however, will pay through two components by their respective agencies; the first component through dues and the second component through a $300 registration fee.  Thus, we assume for the purposes of this analysis that the first dues component paid on behalf of the California public sector participants will amount to a sum of $300.  To the extent that the amount of this first dues component is less than $300, the difference between the $300 and the actual amount paid constitutes a gift. 


You have stated in your letter that additional public and private donations will be sought to help underwrite portions of the Annual Meeting.  We assume from this information that the actual cost of the Annual Meeting will exceed $600 per participant.  Thus, the donations which cover event costs in excess of $600 may constitute a gift to the public officials as well, if these donations confer tangible direct benefits to participants beyond mere "incidentals."


A caveat:  Care should be taken to avoid classifying a nonpolitical nonprofit organization such as the one you have described as a "controlled committee" if the donations are received at the behest of candidates for elective office.  Regulation 18217 (copy enclosed) provides you with the necessary guidance to ensure that the nonprofit organization does not become a controlled committee.


We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.






Sincerely,






Jeff Marschner

General Counsel

