




February 25, 1993

Honorable Robert P. Nimmo

Mayor, City of Atascadero

Administrative Offices

6500 Palma Avenue

Atascadero, CA  93422






Re:
Your Request for Advice


Our File No. A-93-041

Dear Mayor Nimmo:


This is in response to your letter requesting advice regarding your responsibilities as Mayor of the City of Atascadero under the conflict-of-interest provisions of the Political Reform Act (the "Act").   


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


Do you have a financial interest in an Atascadero City Council decision regarding an application filed by Gordon T. Davis, with whom you are a partner in the Gordon T. Davis Land Company?

CONCLUSION


By virtue of your partnership relationship with Mr. Davis in the Gordon T. Davis Land Company, you are considered to have an interest in Mr. Davis personally, and you may not participate in any decision affecting Mr. Davis, or any business entity controlled by Mr. Davis.

FACTS


The Atascadero City Council will be considering the tentative subdivision map for property owned by Gordon T. Davis (the "Davis property").  Mr. Davis solely owns the Davis property.  The subdivision will include roads, public improvements, and areas dedicated to public use.  You stated you have no interest in the Davis property.


You do have an interest, however, in the Bella Vista Investment Company.  The Bella Vista Investment Company is a California corporation, formerly known as Nimmo Realty, Inc., a company solely owned by your spouse.  Currently, however, the Bella Vista Investment Company has five stockholders.  You and your spouse each own 25 percent of the stock; your adult children own jointly the remaining 50 percent interest. 


The Bella Vista Investment Company is a 50 percent partner in the Gordon T. Davis Land Company, a partnership of Gordon T. Davis as an individual and the Bella Vista Investment Company (the "partnership").  The partnership was formed to purchase and hold real property located in the jurisdiction which is located over a mile away from the Davis property.  You stated that the partnership property is leased for cattle grazing to a third party for a yearly amount that does not quite cover the property's tax assessment.


In our telephone conversation of January 28, 1993, you stated that your spouse was president of the corporation, and that your daughters served as secretary, treasurer, and vice president.  You also stated that the decisions of the corporation were jointly made.

ANALYSIS


Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.


Section 87103 provides:


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.

1.  Gordon T. Davis


Under some circumstances, a business relationship may result in other persons being considered an economic interest.  (See e.g., Hentschke Advice Letter, No. A-80-069.)  For example, in In re Nord ((1983) 8 FPPC Ops. 6) the Commission determined that a limited partner in a partnership is considered to have an investment interest in the controlling general partner.  


The rationale was that under such circumstances, the limited partnership framework "involves an investment by the limited partners in the entrepreneurial skills of the general partner, who is charged with the sole discretion and authority to manage the investment by conducting the partnership business."  (Nord, supra, p. 9.)  "In doing so, the limited partner is really investing in the general partner" personally.  (Nord, supra, p. 12.)


Similarly, the Commission stated such a rationale would apply to two 50-percent general partners in a regular partnership.  Thus, a public official is required to disqualify himself or herself from decisions which will foreseeably have a material financial effect on any other business entity in which the general partner acts as a controlling general partner or controlling shareholder.  


According to your facts, Mr. Davis has no interest in Bella Vista Investment.  You and your spouse and three children own Bella Vista Investment.  However, Mr. Davis is a 50-percent partner in the Gordon T. Davis Land Company, the other partner being Bella Vista Investment.  Consistent with the rationale in Nord, the viability of Bella Vista Investment's 50-percent investment interest in the Gordon T. Davis Land Company is dependent on the financial well being of Mr. Davis.    


Consequently, you are considered to have an interest in Mr. Davis personally, and you may not participate in any decision affecting Mr. Davis, or any business entity controlled by Mr. Davis.

2.  Bella Vista Investment and Other Economic Interests


You have not specifically asked about decisions that may affect Bella Vista Investment or any other economic interest.  Clearly, your interest in Bella Vista Investment constitutes an investment interest as described in Section 87103(a) and Bella Vista Investment and its holdings are potentially disqualifying economic interests.  


However, as I explained in our telephone conversation of January 28, 1993, your written request for advice does not include facts pertaining to any other economic interest.  Thus, we cannot advise on these issues.  This letter is limited to the property wholly owned by Mr. Davis.  I have, however, enclosed some general materials regarding conflicts of interest for your information.  


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Jeff Marschner

General Counsel

By:
John W. Wallace


Counsel, Legal Division

