April 1, 1993

George C. Thacher

City Attorney

City of Pacific Grove

300 Forest Avenue

Pacific Grove, California  93950

Re:
Your Request for Advice

Our File No. A‑93‑048

Dear Mr. Thacher:

This is in response to your letter requesting advice on behalf of two councilmembers of the City of Pacific Grove regarding their responsibilities under the conflict‑of‑interest provisions of the Political Reform Act (the "Act").   

Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION
Does the "public generally" exception apply to permit two city councilmembers who own real property in the City of Pacific Grove to participate in decisions concerning the proposed adoption of an historical preservation ordinance?

CONCLUSION
The councilmembers may participate in the decision to adopt the ordinance if the financial effect on the councilmembers' economic interests is substantially the same as the effect on a significant segment of the total number of property owners in the City of Pacific Grove.  

FACTS
Two of seven councilmembers of the City of Pacific Grove own property which, if the proposed ordinance is adopted, will be on the "historic resources inventory."  Their property would then be subject to the rules on additions, alterations, and demolitions as set out in the ordinance applicable to all other historic structures.  One of the councilmembers owns and rents a structure which would be subject to the ordinance.  The second councilmember owns four of the structures which would be subject to the ordinance; the councilmember resides in one of the structures and rents the other three structures.  Most of the structures to be affected by the proposed ordinance are dwelling units.

The City of Pacific Grove has a population of 16,117 and has 7,462 structures.  There are 1,265 structures which would be subject to the ordinance.  The real property of the two councilmembers would be structures affected by the proposed ordinance.

One of the primary purposes of the proposed ordinance is to  "preserve, protect, enhance and perpetuate those historic structures and neighborhoods which contribute to the cultural and aesthetic heritage" of the City of Pacific Grove.  Another objective is to "enhance property values and increase economic and financial benefits to the city and its inhabitants."  

Section 18.08.030(b) of the proposed ordinance would permit property owners to request that their property be deleted from the historic resources inventory by submitting a written request to the community development director following a public hearing on the matter.    

ANALYSIS
Conflicts of Interest

The Act was adopted by the voters of California by initiative in 1974.  The purpose for the conflict‑of‑interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)

In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using the official's position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  This definition would include a councilmember of the City of Pacific Grove.

Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:

(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made. 

(Sections 87103(c) and (d).)

Thus, the councilmembers may not participate in any decision that will have a reasonably foreseeable and material financial effect on their real property.

The Commission has adopted guidelines to determine whether a financial effect is material, depending on the specific circumstances of each decision.  The test to determine materiality differs depending on whether the economic interest of the official is directly or indirectly affected by the decision.  

It appears from your facts that the councilmembers' property will be directly involved in the decision to adopt the ordinance.  An official's real property is directly involved in a decision if the decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of the official's property in which the official has a direct or indirect interest of $1,000 or more.   (Regulation 18702.1(a)(3)(A).) 

Since the decision involves the inclusion of the councilmembers' property in an historical preservation district, the effect on the councilmembers' property is deemed to be material unless there will be no financial effect on the officials' real property.  (Calhoun Advice Letter, No. A‑89‑568.)

"Public Generally" Exception

However, public officials with financial interests that will be materially affected by a decision may participate in the decision if the effect on their property is not distinguishable from the effect on the public generally. 

The most common application of the "public generally" exception is to decisions that affect the official's interests in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18703.)

As a general rule, the "public" consists of the entire jurisdiction of the agency in question.  (In re Owen (1976) 2 FPPC Ops. 77.)  This would be the population of the City of Pacific Grove.  However, the Commission has measured the "public" within the context of this exception in a land‑use decision as property owners, where the decision involved only certain parcels.  In In re Legan (1985) 9 FPPC Ops. 1, the Commission compared the number of parcels affected by the decision to the number of property owners to determine if the affected persons constituted a significant segment of the public.

It may be appropriate to apply the measure of "public" utilized in In re Legan in this case.  For example, assuming that the number of structures represents the number of property owners in the jurisdiction, the councilmembers may participate in the decision to adopt the ordinance if the effect on the councilmembers' economic interests is substantially the same as the effect on a significant segment of the total number of property owners in the City of Pacific Grove.  Based on your facts, 1,265 structures will be subject to the ordinance.  Assuming this represents approximately 17 percent of the total number of property owners in the city, this would appear to constitute a significant segment for purposes of Regulation 18703. 

The significant segment of the public to be affected by the proposed ordinance as a whole must also be affected in a similar manner, however.  Based on our telephone conversation of

March 19, 1993, you stated you believe all the structures will be similarly affected.  Thus, it would appear the councilmember who owns one of the properties may be able to participate in the decision to adopt the proposed ordinance, unless there is an unusual effect on the economic interests of the councilmember.  However, the second councilmember owns four properties, including three rental properties.  It would appear that the second councilmember would not be affected in a similar manner.

Should you require further assistance, please feel free to contact me at (916) 322‑5901.\

Sincerely,

Jeff Marschner

General Counsel

By:
Luisa Menchaca

Counsel, Legal Division

