March 3, 1993

Robert W. Tribe

Assistant Executive Director

Fair Political Practices Commission

428 J Street, Suite 800

Sacramento, California  95814

Re:  Your Request for Advice

                        Our File No. A-93-049

Dear Mr. Tribe:


This is in reply to your request for advice concerning the rules regarding the receipt of honoraria set forth in the Political Reform Act (the "Act") .

QUESTION


Does the Act's prohibition on receipt of honoraria prevent you from receiving pay for teaching courses in backpacking and day-hiking at an institution in Sacramento called the Learning Exchange?

CONCLUSION


The Act's honoraria prohibition does not prevent you from receiving pay to teach these courses.

FACTS


You are employed as the Deputy Executive Director of the Fair Political Practices Commission and, as such, are a designated employee under the Commission's conflict-of-interest code.  You have been asked by the Learning Exchange to teach a course in backpacking during the spring semester.  The Learning Exchange is an institution located in Sacramento that offers non-credit, adult education during the evenings and weekends.  It has existed since 1977.  It offers some 200 classes every six weeks.  These classes cover many broad categories, including:  Arts and Crafts, Business and Finance, Careers, Computers, Health and Fitness, Sports and Fitness, and many more.  The total time for each class varies from three to twenty hours.


The instructors are generally working professionals who are hired as independent contractors.  A few of the classes (one to three) may offer instruction from nationally-renowned individuals.  Those type of individuals usually have an appearance fee of $1,000-$3,000.  The other 99% of the instructors are offered a flat fee, typically $50-$100 for each course or a percentage of the course cost, typically 15%.  Your course will probably cost about $30 to attend.  As a first time instructor, you would be paid $50 or 15% of the total funds collected.  If you chose the 15% and had 16 students, you would receive $72.


You also may be asked to teach a day-hiking course.  It would probably be an eight hour course since it would consist of an actual hike.  Given the longer amount of time required, you would be paid about $100 rather than $50.  If these courses became popular, then they would probably be offered at least three times a year.

ANALYSIS


Section 89503(a) prohibits designated employees of state agencies, such as you, from accepting honoraria.  


Section 89502(b) includes in the definition of honorarium "any payment made in consideration for any speech given...."  Literal application of this definition could arguably prohibit designated employees from receiving money for teaching.


However, Section 89503(c) states that "honorarium" does not include "earned income for personal services which are customarily provided in connection with the practice of a bona fide business, trade or profession, such as teaching...."  Therefore, the issue is whether you will be engaging in bona fide teaching by being an instructor for these courses at the Learning Exchange.


Commission Regulation 18932.2 partially addresses the question of whether certain teaching assignments are "bona fide."  The regulation states, for example, that teaching at a government approved or independently accredited college or university is presumed to be bona fide teaching for purposes of the honorarium restrictions.  It does not appear that the Learning Exchange is accredited by any governmental body or organization.  However, the regulation is not and was not intended to be the exclusive standard for determining whether a person subject to the honorarium prohibition is engaged in bona fide teaching.  Ultimately, the Commission must look at the circumstances and evaluate factors such as the nature of the institution which offers the course, the course subject, the persons to whom the course is offered and the compensation offered.


Based on the information you have provided, it appears that you will be engaged in bona fide teaching.  The Learning Exchange, which offers these courses, has been in existence since 1977 and offers approximately 200 classes in a variety of subjects every six weeks.  Given the number and variety of classes offered, it appears that the numerous persons serviced by the Learning Exchange are diverse in their interests and do not represent a particular interest group.  Furthermore, the compensation offered to you for teaching these courses appears to be an amount that is the same as or less than that customarily paid for teaching similar courses.  Therefore, Section 89503 does not prevent you from teaching these courses.


Please note that this letter does not address issues relating to incompatible activities or other provisions of state law which may restrict your ability to earn income outside of your state employment.

Sincerely,

                            Jeff Marschner

                            General Counsel

                            By:  Scott Hallabrin

                                 Senior Counsel, Legal Division
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