




February 9, 1993

Dennis H. Morita

Horton, Knox, Carter, and Foote

Suite 101 Law Building

895 Broadway

El Centro, CA  92243






Re:
Your Request for Informal Assistance


Our File No. I-93-053

Dear Mr. Morita:       


This is in response to your letter requesting advice regarding your responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  You have not named a specific public official on whose behalf you have requested this advice, nor indicated whether you are authorized to request advice on the public official's behalf.  Consequently, we are treating your request as one for informal assistance.


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


Will an Imperial Irrigation District employee have a conflict of interest in El Centro Planning Commission decisions by virtue of his employment with or salary received from the Imperial Irrigation District?

CONCLUSION


Salary and reimbursement for expenses or per diem received from a state, local, or federal government agency is exempt from the definition of "income" for purposes of the Act.  Moreover, local government agencies are not considered "business entities" under the Act.  Thus, the planning commissioner will not have a conflict of interest by virtue of his employment with the Imperial Irrigation District.  


However, the commissioner may not participate in any decision that will materially affect his personal expenses, income, assets, or liabilities.

FACTS


You stated that a salaried employee of the Imperial Irrigation District has been appointed to the planning commission in the City of El Centro.  The Imperial Irrigation District is a public entity which provides electricity to Imperial County and Riverside County.


El Centro is the county seat of Imperial County.

ANALYSIS

Conflicts of Interest


Section 87100 prohibits any public official from making, participating in making, or otherwise using his official position to influence a governmental decision in which the official has a financial interest.  Section 87103 defines a financial interest as follows:


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.






Section 87103(c) and (d) (emphasis added).


You stated that the planning commissioner is also an employee of and receives a salary from the Imperial Irrigation District and has presumably received more than $250 in salary from the district during the past 12 months.  


However, Section 82030(b)(2) provides that salary and reimbursement for expenses or per diem received from a state, local, or federal government agency is exempt from the definition of "income" for purposes of the Act.  (Section 82030(b)(2); Fatland Advice Letter, No. I-89-419.)  Consequently, the salary from the district does not create a conflict of interest for the planning commissioner with respect to decisions affecting the district.  (Section 87103(c).)


In addition, because a local government agency is not an organization or enterprise operated for profit, it is not a "business entity" as defined by the Act.  Thus, the planning commissioner's status as an employee of the district will not create a conflict of interest concerning decisions affecting the district.  (Section 87103(d); Section 82005.)


However, as you noted in your letter, a conflict of interest may still exist where the decision will result in the personal expenses, income, assets, or liabilities of the commissioner or his immediate family increasing or decreasing by $250, irrespective of the source of the increase or decrease.  (Regulation 18702.1(a)(4); Torrance Advice Letter, No. I-89-142.)  Thus, this provision contemplates even increases and decreases to income received from governmental agencies as being within the parameters of the regulation.

Incompatible Offices


The doctrine of "incompatible offices" is not a part of the Act.  The Commission has no jurisdiction to interpret or enforce provisions of law outside the provisions of the Act.  You may wish to contact the Office of the California Attorney General for advice on this issue.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Jeff Marschner

General Counsel

By:
John W. Wallace


Counsel, Legal Division

