




March 22, 1993

James R. Sutton

Nielsen, Merksamer, Parrinello, 

 Mueller, and Naylor

591 Redwood Highway, #4000  

Mill Valley, CA  94941






Re:
Your Request for Advice


Our File No. A-93-056

Dear Mr. Sutton:


This is in response to your letter requesting advice on behalf of Frank Michelena regarding his responsibilities, under the conflict-of-interest provisions of the Political Reform Act (the "Act").   Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  

QUESTION


As the contract Government Relations Advisor for the California-Nevada Super Speed Ground Transportation Commission, would Mr. Michelena qualify as a "consultant" as defined in the Act.

CONCLUSION


Since Mr. Michelena provides, under contract, information, advice, recommendation or counsel to the California-Nevada Super Speed Ground Transportation Commission, and possesses authority with respect to the agency's decisions beyond the rendition of information, advice, recommendation or counsel, Mr. Michelena would qualify as a "consultant" under the Act.

FACTS


The facts on which this letter is based are from several correspondences between you and the Commission.


1.  Your Letter of December 2, 1992:  You stated that Mr. Michelena's work for the California-Nevada Super Speed Ground Transportation Commission (the SST commission) was limited in time and scope and occurred primarily in 1990 and 1991.  Mr. Michelena was retained to contact local officials in Orange County regarding the construction of a high speed train between Orange County and Las Vegas, Nevada.  Mr. Michelena met with officials in various cities and asked them to have their elected bodies issue nonbinding "proclamations" supporting the train.  


You further stated that Mr. Michelena was not retained to attempt to secure either funding or legal approval for the train, but was asked to contact cities for the purpose of securing their support of the project.


Additionally, you stated that Mr. Michelena attended quarterly meetings of the SST commission as an observer to keep current in case he is required to contact another local official.


2.  Thomas S. Knox Letter of December 16, 1992:  Mr. Knox stated that in April 1990, the SST commission entered into a written agreement with Frank Michelena and Associates and Paula Treat by which they agreed to represent the Commission in the field of governmental relations in the states of Nevada and California at both the state and local levels.  


3.  Your Letter of December 28, 1992:  You reiterated that Mr. Michelena's primary duty for the SST commission was to ask local elected bodies to issue nonbinding "proclamations" supporting proposed super speed train service between Orange County and Las Vegas.  You also stated that Mr. Michelena undertook this task free from the direction and control of the SST commission, and was in fact hired because of his unique skill and experience in lobbying Orange County officials.


Finally, you stated that Mr. Michelena had no involvement in any of the decisions of the SST commission, and was simply retained to effectuate decisions previously made by the SST commission, and that his attendance at quarterly meetings was as an observer and not as a participant in the decision-making process.


4.  The Agreement between the SST Commission and Mr. Michelena, received on March 3, 1993:  The agreement provides:


1.  PROVIDERS shall represent the COMMISSION in the field of governmental relations in the states of Nevada and California on both the state and local levels.  According to and upon specific written authorization of the COMMISSION's Executive Director and/or Chairman, these services shall include representation of the COMMISSION's interests at all levels of government, including local government agencies, within the two states.


2.  PROVIDERS shall be accessible at all times to the COMMISSION's Executive Director and/or Chairman and shall promptly inform the Executive Director and/or Chairman, orally and in writing, of all developments in their assignment area.


3.  In addition to the reporting requirements of SECTION II[] of this Agreement, at the request of the Executive Director and/or Chairman, PROVIDERS shall provide to the entire COMMISSION  a detailed written report of efforts they have made, and/or developments that have occurred in their assignment area.

ANALYSIS

Public Officials


The Act was adopted by the voters of California in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from any bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using the official's position to influence a governmental decision in which the official has a financial interest.  In addition, the Act requires every public official disclose all the official's economic interests that could foreseeably be affected by the exercise of the official's duties.  (Sections 81002(c), 87200-87313.)  


A "public official" is defined in Regulation 18700 as follows:


(a) "Public official at any level of state or local government" means every natural person who is a member, officer, employee, or consultant of a state or local government agency.

* * *



(2)  "Consultant" shall include any natural person who provides under contract, information, advice, recommendation or counsel to a state or local government agency, provided, however, that "consultant" shall not include a person who:




(A)  Conducts research and arrives at conclusions with respect to his or her rendition of information, advice, recommendation, or counsel independent of control and direction of the agency or any agency official, other than normal contract monitoring; and


(B)  Possesses no authority with respect to any agency decision beyond the rendition of information, advice, recommendation or counsel.





Regulation 18700(a).


 This definition has been broadly interpreted to prevent evasion of the conflict-of-interest safeguards by the delegation of decision-making authority to private parties such as consultants or independent contractors.  (See e.g., In re Maloney (1977) 3 FPPC Ops. 69.)  


Mr. Michelena is considered a consultant if he provides information, advice, recommendation or counsel to the district. According to your facts, Mr. Michelena provides information to the SST commission.  (Regulation 18700(a)(2); Rose Advice Letter, No. A-84-306; and Kaplan Advice Letter, No. A-82-108.)  


However, Regulation 18700(a)(2) provides an exception for consultants who conduct research and arrive at conclusions with respect to the rendition of information, advice, recommendation, or counsel, independent of control and direction of the agency, and possess no authority with respect to any agency decision beyond the rendition of information, advice, recommendation or counsel.  (See also, Hayden Advice Letter, No. A-84-319.)  


You stated that Mr. Michelena falls within this exception because he performs his contractual duties free from the direction and control of the SST commission and has no involvement in the decisions made by the SST commission.  


However, according to the contract that you submitted on March 3, 1993, Mr. Michelena will represent the SST commission in the SST commission's interaction and negotiations with other public entities.  Such a broad scope of authority would appear to equate to more authority than the rendition of information, advice, recommendation or counsel.  Thus, the second prong of the exception would not be met.  (Regulation 18700(a)(2)(B).)


Consequently, Mr. Michelena would be a consultant under the provisions of the Act.   As a public official under the Act, Mr. Michelena is prohibited from making, participating in making, or otherwise using his official position to influence a governmental decision in which he has a financial interest.  We have enclosed some general information pertaining to the disqualification requirements for the Act.


Mr. Michelena is also required to disclose all his economic interests that could foreseeably be affected by the exercise of his duties.  You should contact the Technical Assistance Division of the Commission, at (916) 322-5662, with respect to the disclosure requirements of the Act.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Jeff Marschner

General Counsel

