




February 10, 1993

Honorable Newton R. Russell

Senator, 21st District

State Capitol, Room 5061

Sacramento, CA  95814-5976






Re:
Your Request for Advice


Our File No. A-93-060

Dear Senator Russell:


This letter will confirm the advice provided to you on February 3 and 4 of 1993 regarding the receipt of gifts under the provisions of the Political Reform Act (the "Act").    


You stated that you have been invited by the California Foundation on the Environment and the Economy (CFEE), a nonprofit entity formed pursuant to Internal Revenue Code Section 501(c)(3), to attend a seminar in Napa on February 18 and 19.  The seminar will focus on the energy industry's organization, relationships among competing and complimentary interests, legislative and regulatory mandates, and structural issues unique to the energy industry.  CFEE will be providing accommodations at the event.

Gift Limits


As we discussed, Section 89504 provides, in pertinent part:


(a) No elected state officer shall accept gifts from any single source in any calendar year with a total value of more than two hundred fifty dollars ($250).


(b)  This section shall not prohibit or limit the following:



(1)  Payments, advances, or reimbursements for travel and related lodging and subsistence permitted by Section 89506.


Section 89506 provides:


(a)  Payments, advances, or reimbursements, for travel, including actual transportation and related lodging and subsistence which is reasonably related to a legislative or governmental purpose, or to an issue of state, national, or international public policy, is not prohibited or limited by this chapter if either of the following apply:



(1)  The travel is in connection with a speech given by the elected state officer, member of a state board or commission, or designated employee of a state agency, the lodging and subsistence expenses are limited to the day immediately preceding, the day of, and the day immediately following the speech, and the travel is within the United States.


(2)  The travel is provided by a government, a governmental agency, a foreign government, a governmental authority, a bona fide public or private educational institution, as defined in Section 203 of the Revenue and Taxation Code, or a nonprofit charitable or religious organization which is exempt from taxation under Section 501(c)(3) of the Internal Revenue Code, or by a person domiciled outside the United States which substantially satisfies the requirements for tax exempt status under Section 501(c)(3) of the Internal Revenue Code.




Section 89506(a), emphasis added.


As I stated on February 3, 1993, a seminar on the energy industry is reasonably related to an issue of state public policy and a governmental purpose related to your position on the Senate Committee on Energy and Public Utilities.  


Section 89506(a)(1) which exempts travel and accommodations from the gift limits, applies only where a speech is given by the public official.  "Speech" is defined in 18931.1 as "a public address, oration, or other form of oral presentation, and includes participation in a panel, seminar, or debate."  Similarly, Regulation 18950.3 which would exempt travel and accommodations from the limits, as well as the disclosure and disqualification provisions of the Act requires a speech, panel participation, or providing a seminar.  According to your facts, neither of these provisions would apply.


Thus, so long as CFEE is a nonprofit charitable or religious organization which is exempt from taxation under Section 501(c)(3), any payments for transportation or accommodations would not be subject to the limits of the Act.  While it appears that the CFEE is a nonprofit charitable organization, you should confirm this fact with CFEE.

Disclosure and Disqualification


However, as I cautioned, the gift must still be disclosed if its value is greater than $50.  (Section 87207.)  Moreover, Section 87100, et seq., of the Act requires that public officials who have received gifts of $250 or more from a single source must disqualify themselves from all governmental decisions that will foreseeably and materially affect the donor.  If a decision should come before you in the future concerning CFEE, you should contact us for advice about potential conflicts of interest.  

Source of Gifts


You also asked who would be considered the source of the gifts relating to the seminar.  Under some circumstances we have pierced through one organization, which appears to be the source of a gift, to the actual donors of funds used to provide the gift.  (See e.g., Bell Advice Letter, No. A-91-077.)  However, on November 5, 1992 the Commission adopted Regulation 18945 which provides:


(a)  General Rule.  A person is the source of a gift if the person makes a gift to an official and is not acting as an intermediary.



(1)  If a person makes a payment to a third party and in fact directs and controls the use of the payment to make a gift to one or more clearly identified officials, the person is the source of the gift to the official or officials.


Under your facts it appears that CFEE is controlling the event, expenditures made for the event, and invitees.  Under such facts, CFEE would be considered the source of the gifts.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Jeff Marschner

General Counsel

By:
John W. Wallace


Counsel, Legal Division
